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EXCERPT FROM DOCKET ENTRIES 


1954 
Dee. 10—Filed petition on removal—copy of com- 
plaint and summons attached. 
Dec. 10—Filed bond on removal in sum $250.00. 


& * + 


1955 
Jan. 10—Filed answer of Hunt Foods, Inc., with 
counterclaim and cross-claim. 
Jan. 25—Filed answer of plaintiff to counterclaim 
and cross-claim of defts. 
Feb. 2—Filed demand by plaintiff for jury trial. 


Aug. 15—Ordered for trial Oct. 24, 1955. 


Oct. 7—Filed notice and motion by defendant to 
dismiss or for judgment on pleadings, 
Oct. 17, 1955. 


* * * 


Oct. 24—Ordered after hearing, motions to dismiss 
and for judgment on pleadings, memos to 
be filed 5-5 days and motions continued 
to Nov. 4, 1955, for submission. 


* * * 


Nov. 22—Filed order denying motions to dismiss 
and for judgment on pleadings. 


* * * 
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1955 

Nov. 28—Jury trial—plaintiff waived jury and was 
assessed fees ($154.00). Evidence and ex- 
hibits introduced and further trial con- 
tinued to Nov. 29, 1955. 

Noy. 29—Further trial. Evidence and exhibits in- 
troduced and further trial continued to 
Nov. 30, 1955. 

Nov. 30—Further trial. Evidence introduced and 
further trial continued to Dec. 1, 1995. 

Dee. 1—Further trial. Evidence and exhibits in- 
troduced and further trial continued to 
Dee. 2, 1955. 

Dec, 2—Further trial. Evidence and exhibits in- 
troduced, ruling on motion of defendant 
to dismiss reserved. Memos ordered filed 
15-15-10 days and case continued to Jan. 
14, 1956, for submission. Exhibits ordered 
returned to Clerk when briefs are filed. 


% * ue 


1956 
Apr. 17—Filed order for judgment for plaintiff in 
sum $21,500.00 and for defendant on cross- 
complaint for $11,499.16. 


* * * 


May 15—Lodged findings and conclusions by plain- 
vint. 

May 15—Lodged judgment by plaintiff. 

May 16—Filed Hunt Foods’ proposed modifications 
to findings and conclusions with proposed 
judgment. 
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1956 

June 7—Filed findings of fact and conclusions of 
law. 

June 7—Entered judgment—filed June 7, 1956— 
for Plaintiff vs. Hunt Foods, Inc., in sum 
$21,500.00 and costs, and for Hunt Foods 
vs. Plaintiff on cross-complaint in sum 
$11,495.16. 

June 13—Filed memo of costs by plaintiff ($296.62). 

June 13—Filed supersedeas bond of Hunt Foods 
Co. in sum $12,000.00. ‘‘Approved June 
18, 1956; Louis E. Goodman, U. 8. Dis- 
trict Judge.’’ 

June 14—Filed memo of costs by defendant 
($620.40). 

June 14—Costs allowed plaintiff $97.35. 


* oS * 


June 18—Filed notice of appeal by defendants. 


* * * 


June 27—Filed appellant’s designation of record on 
appeal. 

June 27—Filed statement of points upon which ap- 
pellant intends to rely on appeal. 


* * * 


July 5—Fuiled appellee’s designation of record on 
appeal. 


* * * 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 34288 


WELLINGTON PHILLIPS and H. W. LI- 
HOLM, Plaintiffs, 
VS. 


HUNT FOODS, INC., a Corporation; JOHN 
DOE, RICHARD ROE, XYZ CORPORA- 
TION, a Corporation, and BLACK & WHITE 
COMPANY, Defendants. 


PETITION FOR REMOVAL 


To the Honorable, the United States District Court 
for the Northern District of California, South- 
ern Division: 


The petition of Hunt Foods, Inc., a corporation, 
respectfully shows: 

I. 

Petitioner is one of the defendants in an action 
entitled as above which was commenced by the 
above-named plaintiffs against the above-named de- 
fendants in the Superior Court of the State of Cali- 
fornia in and for the County of Alameda. Said ac- 
tion was filed on November 12, 1954, being num- 
bered 261,524 in the files of said Court and 1s now 
pending. 

JL 

Attached to the original herewith and made a part 
of this Petition as though set forth in full are full, 
true and correct copies of all process, pleadings and 
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orders heretofore served upon petitioner in said 
action, Petitioner was served with Summons and 
Complaint in said action on November 30, 1954. Pe- 
titioner has not filed or served any Answer, De- 
murrer or other pleading or motion in said action, 
and petitioner’s time to answer or plead to the Com- 
plaint in said action will expire on December 10, 
1954. 
TE, 

Said action is of a civil nature and the amount in 
controversy exceeds the sum of $3,000, exclusive of 
interest and costs. 

IV. 

At the time of the commencement of said action, 
petitioner was and at all times thereafter has been 
and now is a corporation, organized and existing 
under the laws of the State of Delaware, and as 
such is a resident and citizen of the State of Dela- 
ware, and not a resident or citizen of the State of 
California. 

V. 

Defendants above-named are the only defendants 
in said action. The names of all defendants, except 
that of petitioner, are fictitious names. 


VI. 
Petitioner desires to remove said action to this 
Court as permitted by law. 


‘ye: 
Petitioner presents and files herewith a bond with 
good and sufficient surety conditioned that peti- 


8 Hunt Foods, Inc., ete. vs. 


tioner will pay all costs and disbursements incurred 
by reason of removal proceedings should it be de- 
termined that said action was not removable or was 
improperly removed. 


Vir 
November 30, 1954, was the date upon which pe- 
titioner first received the said Summons and Com- 
plaint. 


Wherefore, petitioner prays that this Court ac- 
cept and approve this petition and said bond and 
surety; that said action stand removed; that this 
Court issue all necessary orders and process to 
bring before it all proper parties to this action, 
whether served by process issued by said State 
Court or otherwise; that this Court take and retain 
jurisdiction over the entire cause and determine all 
issues involved in said action; and for such other 
and further orders as may be just. 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


By /s/ VINCENT CULLINAN, 
Attorneys for Petitioner. 


Duly verified. 
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In the Superior Court of the State of California, 
in and for the County of Alameda 


No. 261,524 
WELLINGTON PHILLIPS and H. W. LI- 
HOLM, Plenatitts, 
VS. 


HUNT FOODS, INC., a Corporation; JOHN 
DOE, RICHARD ROE, XYZ CORPORA- 
TION, a Corporation, and BLACK & WHITE 
COMPANY, Defendants. 


COMPLAINT FOR DAMAGES FOR 
BREACH OF CONTRACT 


Now comes plaintiffs above-named and for their 
First Cause of Action against the above-named de- 
fendants, and each of them, allege as follows: 


dig 
At all times herein mentioned plaintiff Welling- 
ton Phillips and plaintiff L. W. Liholm were, and 
they now are doing business under the name of 
Wellington Phillips & Co., and engaged in the gen- 
eral business of selling various products to military 
and governmental agencies, with their office in the 
City and County of San Francisco, State of Cali- 
fornia. 
Fis 
The true names of the defendants sued herein 
under the names of John Doe, Richard Roe, XYZ 
Corporation, a corporation, and Black & White 
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Company, are, and each of them is, unknown to 
plaintiffs, and the said names are fictitious names. 
Plaintiffs pray leave to amend this complaint by 
inserting herein the true name of each said defend- 
ant when said true name is ascertained. 


III. 

At all times herein mentioned Hunt Foods, Inc., 
was and now is a corporation qualified to engage in 
and engaging in the business of manufacturing and 
selling canned food and other foodstuffs in the 
State of California and elsewhere. 


IV. 

In the month of November, 1951, in the County of 
Alameda, State of California, the exact date of 
which is now unknown to plaintiffs, plaintiffs and 
defendants entered into an oral agreement which 
provided as follows: 


1. Defendants appointed plaintiffs effective De- 
cember 1, 1951, as the exclusive military service 
jobber and representative of defendants for sales 
of products of the defendants to all military sta- 
tions, camps, posts and other military installations 
in San Francisco, California, in the County of Ala- 
meda, State of California, and in Northern Califor- 
nia and to the military purchasing offices in San 
Francisco, California, and in Northern California 
for overseas bases, and overseas units and to mili- 
tary ships making purchases in Northern Califor- 
nia and for direct sales to overseas military units, 
bases and installations. 
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2. Defendants appointed plaintiffs as said exclu- 
sive military service jobber and representative for 
a period of ten years from the date of said oral 
agreement. 


3. Plaintiffs’ compensation for acting as said ex- 
clusive military service jobber, agent and represent- 
ative was to be whatever profit plaintiffs made in 
purchasing defendants’ products and reselling the 
same as said military service jobber and represent- 
ative. 


4, Plaintiffs agreed to promote the sales of the 
food products of defendants pursuant to said 
agreement. 

Ne 

Prior to and at the time of the making of said 
oral agreement plaintiffs informed defendants that 
in order fully to promote and increase the volume 
of the sales of defendants’ products as exclusive 
military service jobber and representative in the 
area aforesaid (1) plaintiffs would for approxi- 
mately two years sell defendants’ products at about 
plaintiffs’ cost, or below cost, and without substan- 
tial profit and would expect and plan to sell de- 
fendants’ products at a normal profit when said 
volume of sales of defendants’ products had been 
increased about two years subsequent to December 
1, 1951, and (2) plaintiffs would decrease and even- 
tually abandon plaintiffs’ activity in plaintiffs’ 
prior business of bidding for military purchases of 
various products sold by plaintiffs either as a broker 
or as sales agent prior to December 1, 1951. At said 
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time prior to the making of said oral agreement 
plaintiffs also informed defendants that plaintiffs 
would give up and release certain capital funds 
necessary in the conduct of said bidding business 
but not necessary in the performance of said oral 
contract with defendants. 


VI. 

During the period from December 1, 1951, to the 
month of May, 1953, plaintiffs did substantially 
abandon plaintiffs’ activity in said former bidding 
business in order fully to perform said ora] agree- 
ment and did give up and release $10,000 of capital 
funds formerly used in said prior bidding business 
and did, in order to promote the sales of defend- 
ants’ products, sell large quantities of defendants’ 
produets at, or about cost and below cost, without 
substantial profit. 

Wey. 

In March or April, 1953, the exact date of which 
is unknown to plaintiffs, defendants, and each of 
them, violated and breached said oral agreement in 
that said defendants at said time authorized and ap- 
pointed another business firm to represent defend- 
ants as exclusive military service agents and sales 
representatives to sell defendants’ products in sales 
to the military units, bases, posts, establishments, 
ships purchasing offices and installations in North- 
ern California and overseas hereinabove mentioned 
in Paragraph IV. 

VII. 
At all times from the making of said oral agree- 
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ment in November, 1951, to and including about the 
Ist of May, 1953, plaintiffs dnly and fully per- 
formed each and all of the obligations on plaintiffs’ 
part to perform under said oral agreement. 


TX. 

As a result of the sale by plaintiffs of defendants’ 
products without substantial profit during the pe- 
riod from Deeember 1, 1951, to May 1, 1953, as 
aforesaid, plaintiffs’ business credit has been, and 
now is, damaged and impaired. As a result of the 
release by plaintiffs of capital funds as aforesaid 
plaintiffs have at all times subsequent to May 1, 
1953, had no substantial funds with which to finance 
or renew plaintiffs’ former business of bidding for 
military purchases and as a result of plaintiffs’ said 
damaged and impaired business credit plaintiffs 
have at all times since May J, 1953, and now are, 
unable to borrow any adequate or substantial funds 
for said purpose and have been unable to renew or 
earry on said prior business of bidding for military 
purchases. 

x. 

At the times plaintiffs informed defendants that 
plaintiffs planned to sell defendants’ products at or 
below cost for a period of two years and planned to 
decrease and eventually abandon plaintiffs’ prior 
bidding business and to give up and release certain 
capital funds, as more fully alleged hereinabove in 
paragraph V, defendants, and each of them, ap- 
proved and consented to each and all of the said 
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plans about which plaintiffs informed defendants, 
and each of them, as aforesaid. 


XI. 

As a direct and proximate result of the said 
breach and violation of said oral agreement by de- 
fendants, and each of them, as aforesaid, plaintiffs 
were damaged in the sum of $380,000 in that plain- 
tiffs were deprived of the opportunity and con- 
tractual right, for a period of about eight years 
from and after said breach and violation of said 
oral agreement, to earn a reasonable or any profit in 
the performance of said oral agreement. Plaintiffs 
are informed and believe, and upon such informa- 
tion and belief allege, that plaintiffs have been dam- 
aged in the sum of $10,000 for the first year subse- 
quent to May 1, 1953, in the sum of $35,000 for each 
of the second and third years subsequent to May 1], 
1953, and in the sum of $60,000 in each of the 
‘fourth, fifth, sixth, seventh, and eight years subse- 
quent to May 1, 1953. 


As and for a Second, Separate and Distinct Cause 
of Action Against Defendants, and Each of 
Them, Plaintiffs Allege as follows: 


I. 

Plaintiffs refer to and incorporate herein and 
make a part hereof as fully as if set out in full 
herein each and all of plaintiff’s allegations here- 
inabove contained in paragraphs I, II and IIT of 
the First Cause of Action contained in this com- 
plaint. 
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gh 
In the month of November, 1951, in the County 
of Alameda, State of California, the exact date of 
which is now unknown to plaintiffs, plaintiffs and, 
defendants entered into an oral agreement which 
provided as follows: 


1. Defendants appointed plaintiffs effective De- 
cember 1, 1951, as the exclusive military service 
jobber and representative of defendants for sales 
of products of the defendants to all military sta- 
tions, camps, posts and other military installations 
in San Francisco, California, in the County of Ala- 
meda, State of California, and in Northern Califor- 
nia and to the military purchasing offices in San 
Francisco, California, and in Northern California 
for overseas bases, and overseas units and to mili- 
tary ships making purchases in Northern California 
and for direct sales to overseas military units, bases 
and installations. 


2. Defendant appointed plaintiffs as said exclu- 
sive military service jobber and representative for 
an indefinite and reasonable period of time from 
the date of said oral agreement. 


3. Plaintiffs’ compensation for acting as said 
exclusive military service jobber, agent and repre- 
sentative was to be whatever profit plaintiffs made 
in purchasing defendants’ products and reselling 
the same as said military service jobber and repre- 
sentative. 


4. Plaintiffs agreed to promote the sale of the 
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food products of defendants pursuant to said agree- 
ment. 
ITI. 

Plaintiffs refer to and incorporate herein and 
make a part hereof as fully as if set out in full 
herein each and all of the allegations hereinabove 
contained in paragraphs V, VI, VII, VIII, IX and 
X of the First Cause of Action contained in this 
complaint. 

IV. 

Plaintiffs are informed and believe, and upon 
such information and belief allege, that a reason- 
able time for the performance of the said oral 
agreement hereinabove alleged, then was and now 
is a period of ten years. 


8 

As a direct and proximate result of the violation 
and breach of said oral agreement by defendants, 
and each of them, as aforesaid, plaintiffs were dam- 
aged in the sum of $380,000. Plaintiffs are informed 
and believe, and upon such information and belief 
allege, that plaintiffs were damaged in the sum of 
$10,000 for the first year subsequent to May 1, 1953, 
$35,000 for each of the second and third years sub- 
sequent to May 1, 1953, and in the sum of $60,000 
in each of the fourth, fifth, sixth, seventh and 
eighth years subsequent to May 1, 1953. 


Wherefore, plaintiffs pray Judgment against de- 
fendants, and each of them, for the sum of Three 
Hundred Eighty Thousand Dollars ($380,000), for 
plaintiffs’ costs of suit incurred herein and for such 
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other and further relief as the Court deems meet 
and equitable in the premises. 


HANCOCK, ELKINGTON & 
ROTHERT, 
Attorneys for Plaintiffs. 
Duly verified. 


[Endorsed]: Filed November 12, 1954. 
[Endorsed]: Filed December 10, 1954, U.S.D.C. 


[ Title of District Court and Cause. ] 


UNDERTAKING ON REMOVAL 
Know All Men by These Presents: 


That Indemnity Insurance Company of North 
Ameriea, a corporation organized and existing under 
the laws of the State of Pennsylvania and duly 
authorized to transact a general surety business in 
the State of California, is held and firmly bound 
unto the plaintiffs above named and each of them in 
the sum of Two Hundred Fifty Dollars ($250.00), 
lawful money of the United States, for the payment 
of which said sum well and truly to be made unto 
the said plaintiffs the said Indemnity Insurance 
Company of North America binds itself, its sue- 
cessors, representatives and assigns firmly by these 
presents. 


The condition of the above obligation is such that 
whereas Hunt Foods, Inc., a corporation, is about 
to file its petition in the United States District 
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Court for the Northern District of California for 
the removal of a certain cause pending in the 
Superior Court of the State of California in and 
for the County of Alameda and numbered 261524, 
wherein the above-named plaintiffs are all the par- 
ties plaintiff and wherein said Hunt Foods, Ince., is 
one of the parties defendant, to the United States 
District Court for the Northern District of Cali- 
fornia ; 


Now, Therefore, if the said Hunt Foods, Ine., 
shall well and truly pay all costs and disbursements 
incurred by reason of said removal proceedings, 
should it be determined that said swit was not re- 
movable or was improperly removed, then this obli- 
gation shall be void; otherwise it shall remain in 
full force and effect. 

In Witness Whereof said Indemnity Insurance 
Company of North America has caused these pres- 
ents to be signed and its corporate seal to be affixed 
this 9th day of December, 1954. 


[Seal] 


INDEMNITY INSURANCE COMPANY OF 
NORTH AMERICA, 


By /s/ G. B. FOSTER, 
Attorney-in-Fact. 
State of California, 
City and County of San Francisco—ss. 


On this 9th day of December, in the year one 
thousand nine hundred and fifty-four, before me, 
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Alice Browne, a Notary Public in and for the City 
and County of San Francisco, personally appeared 
G. B. Foster, known to me to be the person whose 
name is subscribed to the within instrument as the 
Attorney-in-Fact of the Indemnity Insurance Com- 
pany of North America, and acknowledged to me 
that he subseribed the name of the Indemnity In- 
surance Company of North America thereto as 
principal, and his own name, as Attorney-in-Fact. 


[Seal ] /s/ ALICE BROWNE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires November 28, 1956. 


[Kndorsed]: Filed December 10, 1954. 


[ Title of District Court and Cause. ] 


ANSWER, COUNTERCLAIM AND 
CROSS-COMPLAINT 


Defendant, Hunt Foods, Inc., a corporation, an- 
swering the Complaint of plaintiffs, admits, denies 
and alleges as follows: 

Le 

Defendant is without knowledge or information 
sufficient to form a belief as to the truth of the 
averments contained in paragraphs I and II of the 
first cause of action. 

ale, 

Answering the allegations in paragraph IV of the 

First Cause of Action, defendant denies each and all 
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the allegations therein contained except as herein in 
this paragraph expressly alleged and in that respect 
defendant alleges that: prior to November 26, 1951, 
defendant’s salesmen sold its products to United 
States Government Commissary Stores in the San 
Francisco Bay Area and southerly to Paso Robles, 
all in the State of California, hereinafter referred 
to as the San Francisco Area. On or about Novem- 
ber 26, 1951, defendant designated plaintiffs as its 
representative to sell its products to Government 
Commissary Stores in said San Francisco Area, 
under an arrangement whereby plaintiffs were to 
purchase merchandise from defendant at defend- 
ant’s regular price to customers, receiving a cash 
discount only, and thence plaintiffs were to resell 
to said Government Commissary Stores. A small 
credit line was given by defendant to plaintiffs on 
a ten-day basis. Thereafter defendant sold merchan- 
dise to plaintiffs under said arrangement, but dur- 
ing the month of January, 1952, and continuously 
thereafter, plaintiffs neglected to pay defendant ac- 
cording to said arrangement and the amount in de- 
fault gradually increased so that on or about May 
12, 1952, plaintiffs were indebted to defendant for 
merchandise sold by defendant to plaintiffs under 
said arrangement in a sum in excess of $19,000, all 
of which indebtedness was in default and which 
plaintiffs were unable to pay or satisfy. On May 
12, 1952, as security for defendant, plaintiffs exe- 
cuted in writing an assignment to defendant of cer- 
tain specific accounts receivable, totaling $17,754.21, 
and of all amounts which may become due there- 
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after to plaintiffs arising out of resales of goods, 
wares and merehandise purehased by plaintiffs 
from defendant. Thereafter plaintiffs collected said 
specific accounts and other accounts covered by said 
assignment but failed, neglected and refused to pay 
the same to defendant, and defendant is informed 
and believes and therefore alleges that plaintiffs 
used some or all of said sums for the personal bene- 
fit and comfort of plaintiffs. By the wilful and de- 
liberate acts of plaintiffs, said seeurity was ren- 
dered valueless and is now of no value whatsoever. 
On or about Apmil 23, 1953, the indebtedness of 
plaintiffs to defendant for goods and merehandise 
sold amounted to $27,388.85, all of which indebted- 
ness was in default and which plaintiffs were unable 
to pay or satisfy. On or about April 24, 1953, de- 
fendant notified plaintiffs that defendant would no 
longer sell its merchandise to plaintiffs for sale to 
Government Commissary Stores. 


ITI. 
Answering the allegations in paragraph V of the 
First Cause of Action, defendant denies each and 
all the allegations therein contained. 


Ie 

Answering the allegations in paragraphs VI, VII 
and VIII of the First Cause of Action, defendant 
denies that there was at any time an oral contract 
as alleged in the Complaint; denies that there was 
at any time any breach by defendant of any econ- 
tract, and alleges that the arrangement between 
plaintiffs and defendant was that alleged in para- 
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graph II above in this answer. Defendant admits 
that as of May 1, 1953, it appointed a business firm 
other than plaintiffs to handle sale of defendant’s 
products to Government Commissary Stores in the 
said San Francisco Area and elsewhere in the 
world. As to all allegations in said paragraphs VI, 
VII and VIII not herein expressly denied or ad- 
mitted, defendant is without knowledge or informa- 
tion sufficient to form a belief as to the truth of such 
allegations. 
V. 

Answering the allegations of paragraph IX of the 
First Cause of Action, defendant alleges that it is 
without knowledge or information sufficient to form 
a behef as to the truth of the averments therein. 
Defendant alleges that the impairment, if any, of 
plaintiffs’ credit, capital and business, or any of 
them, was and is caused by acts of the plaintiffs and 
was not directly or indirectly in any manner caused 
by any act or omission of defendant. 


WAL. 
Answering the allegations of paragraph X of the 
First Cause of Action, defendant denies each and 
all the allegations therein contained. 


VII. 

Answering the allegations of paragraph XI of the 
First Cause of Action, defendant denies that plain- 
tiffs have been damaged in any amount by any act 
or omission of defendant; denies that there was 
ever an agreement between the parties as alleged in 
said Complaint and denies that defendant at any 
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time breached any alleged agreement between the 
parties. As to all allegations in said paragraph XI 
not expressly denied herein, defendant is without 
knowledge or information sufficient to form a belief 
as to the truth of such allegations. 


Answer to Second Cause of Action 


J. 

Answering the allegations of paragraph I of the 
Second Cause of Action, defendant refers to and 
incorporates herein as if set forth in full, each and 
all of the denials, admissions and allegations con- 
tained in paragraph I of the answer to the First 
Cause of Action. 

JI. 

Answering the allegations of paragraph II of the 
Second Cause of Action, defendant refers to and in- 
eorporates herein and makes a part hereof as fully 
as if sect forth in full, each and all of defendant’s 
denials and allegations hereinabove contained in 
paragraph II of the answer to the First Cause of 
Action. 

NOU 

Answering the allegations of paragraph IIT of 
the Seeond Cause of Action, defendant refers to 
and incorporates herein and makes a part hereof 
each and all the denials and allegations contained 
in paragraphs III and IV of the answer to the 
First Cause of Action. 


IV. 
Answering the allegations contained in paragraph 


24 Hunt Foods, Inc., etc. vs. 


IV of the Second Cause of Action, defendant denies 
each and all the allegations therein contained. 


V. 

Answering the allegations contained in paragraph 
V of the Second Cause of Action (designated as 
paragraph VI in the Complaint) defendant denies 
each and all the allegations therein contained, and 
further denies that any act or omission of defend- 
ant at any time caused any loss or damage to plain- 
tiffs. 

Separate Defense 


The purported agreement mentioned in the Com- 
plaint by which defendant is sought to be charged 
was and is by its allegations not to be performed 
within one year from the making thereof; was 
never subscribed by the defendant or its agent in 
writing, nor was there any note or memorandum 
thereof subscribed by defendant or its agent. 


First Affirmative Defense, Counterclaim and Cross- 
Complaint 


Plaintiffs owe defendant $11,495.16 for goods sold 
and delivered by defendant to plaintiffs between 
December 1, 1951, and August 10, 1953. 


Second Affirmative Defense, Counterclaim and 
Cross-Complaint 


Ever since July 8, 1953, and now, plaintiffs owe 
defendant $11,495.16 according to an open account 
between the parties, which sum plaintiffs agreed to 
pay to defendant but have neglected and refused 
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and still neglect and refuse to pay the said sum or 
any part thereof. 


Third Affirmative Defense, Counterclaim and Cross- 
Complaint 


On November 1, 1954, an account was stated by 
and between defendant and plaintiffs, under and by 
virtue of which plaintiffs are indebted to defendant 
in the sum of $11,495.16, no part of which has been 
paid. A copy of said account stated, is attached 
hereto, marked ‘‘Exhibit A’’ and made a_ part 
hereof. 


Fourth Affirmative Defense, Counterclaim and 
Cross-Complaint 
ili: 

On July 14, 1953, plaintiffs accepted three trade 
acceptances numbered, respectively, 70,452, 70,453, 
and 70,454. Said trade acceptances were made by 
defendant on July 8, 19538, and, respectively, re- 
quired plaintiffs to pay to the defendant as follows: 
under trade acceptance #70,452, the sum of 
$4,439.79 on October 1, 1953; under trade acceptance 
#70,453, the sum of $4,439.79 on November 1, 1953; 
under trade acceptance #70,454 the sum of $4,- 
439.79 on December 1, 1953. A copy of each trade 
acceptance is hereto annexed, marked Exhibits B, 
C and D, respectively, and is hereby made a part 
hereof as if set forth in full. 


If. 
Plaintiffs paid to defendant $1,824.21 only on ac- 
count of said trade acceptance number 70,452, and 
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plaintiffs owe to defendant $2,615.55, the balance 
due and unpaid on said trade acceptance. 


IDOE 


Plaintiffs owe to defendant the full amount of 
each of said trade acceptances numbered 70,453 and 
70,454, to wit: $8,879.58. 


IV. 

In each of said trade acceptances plaintiffs agreed 
to pay all costs of collection including attorneys’ 
fees which defendant may incur in collection 
thereon. Defendant is informed and believes and 
therefore alleges that costs and attorneys fees in 
collection thereof will amount to not less than 
$2,500, the exact amount being now unknown. 


Wherefore, defendant prays that: 
1. Plaintiffs take nothing by their Complaint; 


2. This Court award judgment in favor of de- 
fendant and against plaintiffs in the sum of $11,- 
495.16, together with interest thereon at the legal 
rate of interest as follows: on said trade acceptance 
No. 70,452, on $2,615.55 from October 1, 1953; on 
trade acceptance No. 70,453 on the full amount 
thereof from November 1, 1953, and on said trade 
acceptance No. 70,454 on the full amount thereof 
from December 1, 1953; 


3. This Court award to defendant its costs and 
attorneys’ fees in the sum of $2,500.00 or such 
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greater or lesser amount as may be established to 
the satisfaction of the Court. 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


By /s/ VINCENT CULLINAN, 
Attorneys for Defendant, 


Hunt Foods, Inc. 
Duly verified. 


EXHIBIT A 


Statement 
Hunt Foods, Ine. 
To: Wellington Phillips & Co. (A Partnership) 
915 Bryant Street, 
San Francisco, California. 
Date: November 1, 1954. 


Date Reference Debit Credit Balance 
Balance on Trade Acceptances 
July 3, 1953 $22,198.94 
The following payments have been received: 
8/19/53 $1,198.94 
9/ 3/53 1,000.00 
9/ 4/53 500.00 
ea /53 750.00 
9/25/53 750.00 
9/30/53 240.85 
11/16/53 1,000.00 
MW /27/53 1,500.00 
1/ 6/54 2,000.00 
4/21/54 576.49 
5/10/54 587.50 
6/ 9/54 200.00 
9/13/54 400.00 
Balance due on Trade Acceptances: 
11/ 1/54 $11,495.16 
#70452 
#70453 


#70454 
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Statement 


Hunt Foods, Ine. 


To: Wellington Phillips & Co. (A Partnership) 
915 Bryant Street, 


San Francisco, California. 
Date: November 1, 1954. 


Date Reference Debit Credit Balance 
Statement of Unpaid Trade Acceptances 


Trade Acceptance 
#70452 $4,439.79 
The following payments received have 
been applied against Trade Ac- 
ceptance #70452: 


Balance of payment ree’d. 1/6/54 $ 60.22 
4/21/54 576.49 
5/10/54 587.50 
6/ 9/54 200.00 
9/13/54 400.00 
Balance due on Trade 
Acceptance #70452 $ 2,615.58 
Trade Acceptance #70453 4,439.79 
Trade Acceptance #70454 4,439.79 


Total Due $11,495.16 
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ANSWER TO COUNTERCLAIM AND 
CROSS-COMPLAINT 


Now comes Wellington Phillips and H. W. 
Liholm, plaintiffs above named, and for their an- 
swer to the Counterclaim and Cross-Complaint of 
Defendant Hunt Foods, Inec., a corporation, admit, 
deny and aver as follows: 


af. 

Answering the First Affirmative Defense, Coun- 
ter-Claim and Cross-complaint, plaintiffs deny gen- 
erally and specifically, each and every, all and sin- 
eular, the allegations thereof. 


If. 

Answering the Second Affirmative Defense, Coun- 
terclaim and Cross-Complaint plaintiffs deny gen- 
erally and specifically, each and every, all and 
singular, the allegations thereof. 


ITT. 

Answering the Third Affirmative Defense, Coun- 
terclaim and Cross-Complaint plaintiffs admit that 
on November 1, 1954, an account was stated by and 
between defendant and plaintiff showing that plain- 
tiffs were indebted to defendant in the sum of $11,- 
495.16, no part of which has been paid and that a 
copy of said account stated is attached to the An- 
swer of defendant Hunt Foods, Inc., and marked 
Exhibit ‘‘A.”’ 
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a. 

Answering the Fourth Affirmative Defense, Coun- 
terclaim and Cross-Complaint plaintiffs admit the 
allegations of paragraphs I, IT, and ITI thereof and 
in this connection aver that on July 14, 1953, plain- 
tiffs also accepted two additional trade acceptances 
numbered 70450 and 70451 in the sum of $4,489.79 
and $4,439.78, respectively, and paid off said trade 
acceptances subsequent to July 14, 1953, and deny 
generally and specially, each and every, all and 
singuwar, the remaining allegations contained in said 
Fourth Affirmative Defense, Counterclaim and 
Cross-complaint not hereinabove specifically ad- 
mitted. 


Wherefore, plaintiffs pray that defendant Hunt 
Foods, Ine., take nothing by its Answer, Counter- 
claim and Cross-Complaint herein and that plain- 
tiffs have judgment herein against said defendant 
as praved in the complaint herein. 


HANCOCK, ELKINGTON & 
ROTHERT, 


/s/ HARLOW P. ROTHERT. 
Attornevs for Plaintiff. 
Receipt of copy acknowledged. 
[ Endorsed]: Filed January 25, 1955. 
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MOTION TO DISMISS AND MOTION FOR 
JUDGMENT ON THE PLEADINGS 


The defendant, Hunt I*oods, Ine., a corporation, 
moves the Court as follows: 


1. ‘To dismiss the action because the Complaint 
fails to state a claim against this defendant upon 
which rehef can be granted. 


2. For a judgment on the pleadings in favor of 
this defendant in the sum of $11,495.16, together 
with costs and reasonable attorneys’ fees. 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


By /s/ VINCENT CULLINAN, 
Attorneys for Defendant, 
Hunt Foods, Ine. 


Notice of Motion 


To the Plaintiffs above named and to Harlow P. 
Rothert, Esq., and Haneock, Elkington & Roth- 
ert, their attorneys: 


Please take notice that the undersigned will bring 
| the above motions on for hearing before the above- 
entitled Court on October 17, 1955, in the Depart- 
| ment of the Presiding Judge in the above-entitled 
Court at 10:00 o’clock a. m. in the Federal Court, 
Post Office Building, Seventh and Mission Streets, 
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in the City and County of San Francisco, State of 
California. Said motions will be made pursuant to 
Rule 12 of the Rules of Civil Procedure of the 
United States District Courts and will be based 
upon records and files in the above-entitled action. 


Dated: October 7, 1955. 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


By /s/ VINCENT CULLINAN, 
Attorneys for Defendant, 
Foods, Ine. 
Receipt of copy acknowledged. 


[Endorsed]: Filed October 7, 1955. 


[Title of District Court and Cause. ] 


ORDER DENYING MOTION TO DISMISS 
AND DENYING MOTION FOR JUDG- 
MENT ON THE PLEADINGS 


This matter having been argued, briefed and sub- 
mitted for ruling, 


It is ordered that defendants’ motion to dismiss 
be, and the same hereby is, denied ; 


It is further ordered that defendants’ motion for 
judgment on the pleadings be, and the same hereby 
is, denied. 
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Dated: November 22, 1955. 


/3s/ GEORGE B. HARRIS, 
United States District Judge. 


Tuek v. Gudnason, 
Ii C. A. 2d 626. 


[Endorsed]: Filed November 22, 1955. 


[ Title of Distriet Court and Cause. | 


ORDER FOR JUDGMENT 


In this diversity case, Phillips seeks damages 
against Hunt Foods, Inc., for breaeh of contract. 
It is admitted that the amount sought by Hunt in 
its cross-complaint, viz. $11,495.16, 1s owing and un- 
paid. 


Approximately 120 pages of briefs have been 
filed. To resolve the many questions of California 
law tendered would require a judicial excursion 
which would take the Court too far away from its 
many other litigants. But this is not necessary. We 
need not determine these many questions. As is 
sometimes the ease, the legal arguments have ob- 
secured the facts. And this ease ean be justly de- 
cided on the faets. It is not substantially dissimilar 
to Millet v. Park & Tilford, 127 Fed. Supp. 494 
(Judge Murphy). 


It is my opinion that, upon the evidence, there 
was an oral contract between Philips and Hunt 
evidenced by some written memoranda, that it was 
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to continue for a reasonable time, that recovery is 
not prevented by the Statute of Frauds, and that 
long before a reasonable time had elapsed, Hunt 
unfairly terminated the contract, not because of 
any real default on the part of Phillips, but be- 
cause Hunt thought there was more profit or bene- 
fit elsewhere. 


Phillips was damaged. His damages are difficult 
of ascertainment; in part, they are speculative. 
Upon the most reasonable basis of computation 
available, I approximate as a just amount of such 
damage, the sum of $21,500.00. 


Judgment will therefore go in favor of plaintiff, 
upon findings to be submitted pursuant to Rules, 
in the sum of $21,500.00. Defendant will have judg- 
ment on the cross-complaint in the sum of $11,- 
495.16. 


Dated: April 17, 1956. 
/s/ LOUIS GOODMAN, 
United States District Judge. 


[Endorsed]: Filed April 17, 1956. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled action came on regularly for 
trial on November 28, 1955, and was tried before the 
court sitting without a jury, Honorable Louis E. 
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Goodman presiding, on November 28, 29, and 30, 
and December 1, 1955; plaintiffs appearing by Wel- 
lington Phillips and by their attorney, Harlow P. 
Rothert, Esq., defendant Hunt Foods, Inc., a cor- 
poration, appearing by its attorneys Vincent Cul- 
linan, Kisq., and Ben C. Duniway, Esq., and oral and 
written evidence having been adduced the matter 
having been submitted upon briefs for the court’s 
decision and the Court being fully advised hereby 
makes the following findings of fact: 


Findings of Fact 


ie 

It is true that plaintiffs Wellington and Phillips 
and H. W. Liholm were at all times mentioned in 
the complaint herein partners doing business wnder 
the name of Wellington Phillips & Co. and en- 
gaged in the business of selling various products to 
military and governmental agencies with their 
offices in the City and County of San Francisco, 
State of California. 

II. 

It is true that at all times mentioned in said com- 
plaint Hunt Foods, Inc., was a corporation qualified 
to engage in, and engaging in the business of manu- 
facturing and selling canned food and other food- 
stuffs in the State of California and elsewhere. 


ITT. 
It is true that during the period from September 
1, 1951, to November 30, 1951, plaintiffs and defend- 
ant Hunt Foods, Inc., a corporation, made and en- 
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tered into an oral agreement which provided as 
follows: 


1. Said defendant appointed plaintiffs effective 
December 1, 1951, as the exclusive military service 
jobber and representative of defendant for sales 
of defendant’s products to all military stations, 
camps, posts, post exchanges and other military 
installations in San Francisco, California, in the 
County of Alameda, State of California, and in 
Northern California. 


2. Defendant appointed plaintiffs as said ex- 
elusive military service jobber and representative 
for an unspecified period of time commencing on 
December 1, 1951. 


3. The compensation of plaintiffs for acting as 
said exclusive military service jobber, agent and 
representative was to be whatever profit plaintiffs 
made in purchasing defendant’s products and re- 
selling the same as said military service jobber and 
representative. 


4. Plaintiffs agreed to promote the sale of de- 
fendant’s food products pursuant to said agreement 
and to perform the duties and obligations of ex- 
elusive military service jobber, representative and 
agent for defendant in sales to said military sta- 
tions, camps, posts, post exchanges and other mili- 
tary installations in Northern California. 


ey 
It is true that prior to and at the time of making 
said oral agreement plaintiffs informed defendant 
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Hunt Foods, Inc., a corporation, that in order to 
fully promote and increase the volume of sales of 
defendant’s products as said exclusive military 
service jobber and representative in Northern Cali- 
fornia plaintiffs would (1) for approximately two 
years sell defendant’s products to said military in- 
stallations at about plaintiffs costs and without sub- 
stantial profit and would expect and plan to sell de- 
fendant’s products at a normal profit after the 
elapse of approximately two years from the com- 
menecement of the performance of said oral con- 
tract, and (2) plaintiffs would decrease and 
eventually abandon plaintiffs’ activity in plaintiffs’ 
prior business of bidding for military purchases of 
various products sold by plaintiffs prior to Decem- 
ber 1, 1951. 
Vv. 

During the period from December 1, 1951, to 
the month of May, 19538, plaintiffs did substantially 
abandon plaintiffs’ activity in said former bidding 
business in order to fully promote the sales of de- 
fendant’s products during said period and in order 
to perform said oral agreement and did sell large 
quantities of defendant’s produets to said military 
installations at about plaintiffs’ costs and without 
substantial gross profit. 


Nay 
On or about April 25, 1953, defendant Hunt 
Foods. Ine., a corporation, violated and breached 
said oral agreement in that said defendant at said 
time authorized and appoimted another business 
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firm to represent defendant as exclusive military 
service agent and sales representative to sell de- 
fendant’s products to said military installations in 
Northern California and notified plaintiffs that 
plaintiffs’ exclusive authority to act as said ex- 
elusive military service jobber and representative 
was terminated. 
VII. 

At all times from the making of said oral agree- 
ment to, and including, about the 25th day of April, 
1953, plaintiffs duly and fully performed each and 
all of the obligations on plaintiffs’ part to perform 
under said oral agreement. 


vauue 
As a result of the sale by plaintiffs of defend- 
ant’s products at about plaintiffs’ costs and without 
substantial gross profit during the period from De- 
cember J, 1951, to about April 25, 1953, plaintiffs 
incurred substantial losses during said period and 
plaintiffs’ business credit became damaged and 1m- 
paired and plaintiffs were unable subsequent to 
April 25, 1953, to renew said prior business of bid- 

ding for military purchases. 


IX. 

At the times when plaintiffs informed defendant. 
concerning plaintiffs’ intention and plan as herein- 
above found in paragraph IV defendant approved 
and consented to said plans and intentions of plain- 
tiffs. 
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XxX. 

As a direct and proximate result of said breach 
and violation of said oral agreement by defendant 
Hunt Foods, Ine., a corporation, plaintiffs were 
damaged. The damages are difficult of ascertain- 
ment. Upon the most reasonable basis of computa- 
tion available, the damages of plaintiffs are fixed at 
the sum of $21,500.00. 

ale 

Exeept as hereinabove found to be true each and 
all of the allegations contained in plaintiffs’ com- 
plaint herein are untrue. 


XJ. 

It is true that on or about July 14, 1953, plaintiffs 
accepted three trade acceptances numbered respec- 
tively 70452, 70453, and 70454, which said trade ac- 
ceptances obligated plaintiffs to pay to defendant 
Hunt Foods, Inc., a corporation, respectively, the 
sum of $4,439.79 on October 1, 1953, the sum of 
$4,439.79 on November 1, 1953, and the sum of $4,- 
439.79 on December 1, 1953. It is true that plaintiffs 
paid the defendant the sum of $1,824.21 on account 
of said trade acceptance No. 70452 and it is true 
that the remaining unpaid balance due and owing 
from plaintiffs to said defendant upon said trade 
acceptances is the sum of $11,495.16. 


XENI. 

Exeept as hereinabove specifically found to he 
true herein each and all of the allegations contained 
in the Answer, Counterclaim and Cross-Complaint 
of Hunt Foods, Inc., a corporation, are untrue. 
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Conelusions of Law 


Based upon the above Findings of Fact the Court 
adopts the following Conclusions of Law herein: 


ils, 

Plaintiffs are entitled to a judgment upon plain- 
tiffs’ complaint herein against defendant Hunt 
Foods, Ine., a corporation, in the sum of $21,500 
together with plaintiffs’ costs of suit incurred 
herein. 

II. 

Defendant Hunt Foods, Ine., a corporation, is 
entitled to a judgment against plaintiffs, and each 
of them, upon said defendant’s cross-complaint 
herein in the sum of $11,495.16. 


Let judgment be entered accordingly. 
Dated: June 7th, 1956. 
/s/ LOUIS E. GOODMAN, 
United States District Judge. 
Disapproved as to form. 
Dated: Mav 11, 1956. 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


/s/ VINCENT CULLINAN, 
Attorneys for Defendant Hunt Foods, Inc, a 
Corporation. 
Lodged May 15, 1956. 
[Endorsed]: Filed June 7, 1956. 


Wellington Phillips, et al. 43 
[Title of District Court and Cause.] 


PROPOSED MODIFICATIONS TO DRAFT OF 
PLAINTIFFS’ FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Defendant, Hunt Foods, Ine., submits herewith 
its proposed modifications to the findings of fact 
and conclusions of law proposed by plaintiffs. 


1. 
Proposed Modification of Finding I: 


‘Tt is true that plaintiffs Wellington Phillips and 
H. W. Liholm and Overseas Finance and Trading 
Co., were at all times mentioned in the complaint 
herein partners doing business under the name of 
Wellington Phillips & Co. and engaged in the busi- 
ness of selling various products to military and 
governmental agencies with their offices in the Citv 
and County of San Francisco, State of California.’’ 


Reasons for Proposed Modification: 


Overseas Finance and Trading Co. is a limited 
partner and, therefore, its name should be added 
as one of the partners in the business of plaintiffs. 


2. 
Proposed Modification of Subparagraphs 1, 2, and 
3 of Finding III: 


‘1. Said defendant appointed plaintiffs effective 
December 1, 1951, as the exclusive military service 
jobber for sales of defendant’s produets to all mili- 
tary stations, camps, posts, post exchanges and 
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other military installations in San Francisco, Cal- 
fornia, in the County of Alameda, State of Cali- 
fornia, and in Northern California.’’ 


‘*2. Defendant appointed plaintiffs as said ex- 
elusive military service jobber for an unspecified 
period of time commencing on December 1, 1951.”’ 


‘*3. Plaintiffs were entitled to the regular job- 
ber’s price and were free to resell at any price fixed 
by plaintiffs.’’ 


Reasons for Proposed Modification: 


The plaintiffs were a jobber. They were not a 
‘‘representative’’ because that term suggests the 
authority to bind the defendant as a principal. The 
whole transaction was one of outright sale from 
defendant to plaintiffs who then resold. 


There was no ‘‘compensation’’ to plaintiffs. They 
purchased at the regular jobber’s discount and were 
free to resell on their own terms. 


3 


Proposed Modification to Subparagraph 4 of Find- 
ing ITT: 

‘4. Plaintiffs agreed to promote the sale of de- 
fendant Hunt Food, Inc.’s food products to said 
establishments but there was no requirement that 
plaintiffs purchase any specified or minimum 
amount of goods.”’ 


Reasons for Proposed Modification: 


(a) The statement in plaintiffs’ proposed find- 
ing, that the plaintiffs agreed ‘‘to perform the 
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duties and obligations’’ of exclusive military service 
jobbers should be deleted. There is no evidence of 
what ‘‘the duties and obligations”’ of such a jobber 
are. There is no evidence that such duties and ob- 
ligations—whatever they are—were ever discussed. 


(b) The complaint (page 2, Jine 31) alleges 
only that plaintiffs agreed to promote the sale of 
defendant’s produets. 


(ec) The evidence establishes that there was no 
quota or minimum amount that plaintiffs were re- 
quired to purchase. This is a material fact, rela- 
tive to the mutuality question and should be a part 
of the findings. 

4, 


Proposed Modifieation to Finding IV: 


‘‘The partnership of plaintiffs was first formed 
in Apri, 1951, and thereafter and until the mak- 
ing of the said oral agreement, plaintiffs’ business 
consisted of sales of food products to military es- 
tablishments on a brokerage or on a bidding basis 
and said partnership had never theretofore acted 
as a militarv service jobber representative or agent 
in sales of food products. Prior to and at the time 
of making said oral agreement, plaintiffs informed 
representatives of Hunt Foods, Ine., a corporation, 
which representatives were not executive officers of 
that corporation, that in order fully to promote the 
sale of defendant’s products as military service job- 
ber in Northern California, plaintiffs would for a 
year or two sell defendant’s products to said mili- 
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tary installations without substantial profit. Plaim- 
tiffs also informed said representatives that they 
might decrease their activity in their bidding and 
brokerage business theretofore conducted. Under 
said oral agreement plaintiffs were at all times free 
to continue to engage in said bidding or brokerage 
business or any other business for customers other 
than defendant Hunt Foods, Ine.”’ 


Reasons for Proposed Modification: 


(a) A fact material on the question of damages 
is that the jobber arrangement was a new type of 
venture for plaintiffs. 


(b) The plaintiffs were free to and did engage 
in a tremendous volume of other business, a fact 
material on the issue of damages as well as on 
the issue of estoppel. 

5. 


Proposed Modification to Finding No. V: 


‘During the period from December 1, 1951, to 
the month of May, 1953, plaintiffs did not substan- 
tially abandon their activity in said former bidding 
business or 1n said former brokerage business. It is 
true that during the year 1952, plaintiffs’ broker- 
age business, for customers other than defendants, 
increased over the previous year by 30% and their 
bidding business amounted to 73% of the total busi- 
ness done by plaintiffs in said year. It is true that 
during the said period plaintiffs on oceasions sold 
defendant’s products without substantial profit.’ 
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Reasons for Proposed Modification : 


Defendant is entitled to findings on the business 
done by plaintiffs for customers other than this de- 
fendant. These are material on the issues of dam- 
ages and estoppel. 

6. 


Proposed Modification of Finding No. VI: 


‘‘No executive officer of defendant Hunt Foods, 
Ine., a corporation, knew any of the terms of the 
said oral agreement. The employee of said Hunt 
Foods with whom plaintiffs negotiated and made 
the said oral agreement had no written authority 
to enter into the said oral agreement. On April 25, 
1953, defendant Hunt Foods, Inc., a corporation, 
terminated plaintiffs’ arrangement with said de- 
fendant and appointed another business firm to rep- 
resent defendant as exclusive military services sales 
representative to sell defendant’s products to said 
military installations. At said time and for many 
months prior thereto, plaintiffs were indebted in 
large sums to defendant Hunt Foods, Inc., for mer- 
chandise purchased from defendant, which indebted- 
ness plaintiffs were unable to pav when due, and 
plaintiffs had been for many months and were at 
the time of termination unable to comply with de- 
fendant’s demand for payment of sums due.”’ 


Reasons for Proposed Modification: 


(1) There is no proof that any executive officer 
of Hunts Foods, Inc., knew any of the terms of the 
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alleged agreement. This is material on the ‘‘ Equal 
Dignities”’ Rule. 

(2) The inability of plaintiffs to pay is ma- 
terial on the issue of damages. The failure to pay 
is material on the right to terminate, regardless of 
whether that was the reason given. 


7. 
Proposed Modification of Finding No. VII: 


‘¢At all times from the making of said oral agree- 
ment to, and including, the 25th day of April, 1953, 
plaintiffs were in default in the matter of their pay- 
ments to defendant for merchandise purchased by 
plaintiffs from defendant. On April 25, 1953, plain- 
tiffs were indebted to defendant in the sum of $27,- 
388.85, which indebtedness was in default and which 
plaintiffs were unable to pay or satisfy.”’ 


Reasons for Proposed Modification: 


The evidence established that plaintiffs were in 
default almost from the beginning and that re- 
peated requests for payment were made bv defend- 
ant, but plaintiffs for one reason or another could 
not pay. 

8. 


Proposed Modification of Finding No. VIII. 

‘‘Plaintiffs’ profits during the period December 
1, 1951, to April 25, 1953, were not substantial.”’ 
Reasons for Proposed Modification: 


Finding No. VIII, as suggested by plaintiffs, 
would find that plaintiffs’ credit was damaged and 
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that this was due to its handling of defendant’s 
products. There is no evidence that plaintiffs’ 
eredit was damaged (nor that they ever had eredit) 
there is a complete lack of evidence that plaintiffs’ 
financial condition was due to the handling of de- 
fendant’s products. The evidence shows that plain- 
tiffs, in that period, did a quarter of a million dol- 
lars of business in products of others than defend- 
ant and that thev also conducted a substantial brok- 
erage business. The evidence further established 
that plaintiffs have suffered a fire during the period 
which wasn’t fully compensated by insurance and 
that. plaintiffs had lent large sums of money to their 
limited partner. 
O. 


Proposed Modification of Finding No. IX: 


‘At no time did any executive officer of defend- 
ant Hunt Foods, Inc., approve or consent. or have 
knowledge of any plans and intentions of plain- 
tiffs, other than that plaintiffs purchased defend- 
ant’s products and resold them to said military es- 
tablishments.’’ 


Reasons for Proposed Modification: 


The evidence is clear that Phillips talked only to 
Mr. Flynn, a manager of a branch office, to Mr. 
Stieger, an assistant manager of a branch office. and 
to Mr. Miller, a sales manager, in making his ar- 
rangements. There was no evidence that any ex- 
ecutive officer ever knew of an arrangement such 
as that claimed by the plaintiffs. All they knew 
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was that Hunt sold to Phillips who resold to mili- 
tary establishments. 
10. 


Proposed Modification of Finding No. X: 


‘‘As a result of the arrangement between plain- 
tiffs and defendant, plaintiffs did not realize as 
much a profit during the period December J, 1995], 
to April 25, 1953 as they might have made but for 
the said arrangement.’’ 


Reasons for Proposed Modification : 
(a) Plaintiffs did realize some profit. 


(b) How they were damaged in the sum of $21,- 
500 does not appear in plaintiffs’ proposed finding 
DS 


lols 
Proposed Modification of Finding No. XII: 


‘Tt is true that on or about July 14, 1953, plain- 
tiffs accepted three trade acceptances numbered re- 
spectively 70452, 70458, and 70454, which said trade 
acceptances obligated plaintiffs to pay to defend- 
ant Hunt Foods, Inc., a corporation, respectively, 
the sum of $4,439.79 on October 1, 1953, the sum of 
$4,439.79 on November 1, 1953, and the sum of $4,- 
439.79 on December 1, 1953. Each of said trade 
acceptances entitles defendant to recover from 
plaintiffs all costs of collection including attorney 
fees which defendant incurs in the _ eollection 
thereof. It is true that plaintiffs paid the defend- 
ant the sum of $1,824.21 only on account of said 
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trade acceptance No. 70452 and that none of said 
trade acceptances were paid at maturity and it is 
true that the remaining unpaid balance due and 
owing from plaintiffs to said defendant upon said 
trade acceptances is the sum of $11,495.16, with in- 
terest thereon in the sum of $2,029.63. Defendant is 
entitled to recover from plaintiffs all costs incurred 
in connection with the action filed herein and to 
recover attorneys’ fees in the sum of $3,000.00.”’ 


Reasons for Proposed Modification : 


(a) Hunt is entitled to interest on the liquidated 
amount, the plaintiffs’ damages being an offset 
against the amount due, not a payment. 


(b) The interest computation is: 


Interest on $2,615.55 from Oct. 1, 1953 to May 
15, 1956: 
a) Oct. 1, 1953, to Oct. 1, 1955... .$3866.16 
b) Oct. 1, 1955, to May 15, 1956 
27 days t90)n0 > ee - 113550 


$479.66 


Interest on $4,439.79 from Nov. 1, 1953, 
momenrov. 1) 1955... 1... $621.56 

Interest on $4,439.79 from Nov. 1, 1955, 
tomvey 15, 1956°(196 days ‘at .85). 0. 166.60 


$788.16 
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Interest on $4,439.79 from Dee. 1, 1953, 

10 DECI I5b0.% .2. See... cae. $621.56 
Interest on $4,439.79 from Dee. 1, 1955, 

to May 15, 1956 (165 days at .85)...... 140.25 


$761.81 
Recapitulation 
$ 479.66 
788.16 
761.81 


$2029.63 


(c) The amount of attorneys’ fee is less than 
25% of the judgment obtained. 


12. 
Proposed Modification of Finding No. XIII: 


‘‘A few days prior to November 1, 1954, defend- 
ant demanded payment by plaintiffs of the balance 
owed by plaintiffs to defendant for merchandise 
sold by defendant to plaintiffs during the period of 
the said arrangement. At said time, plaintiffs as- 
serted they had a claim for damages for termination 
of the arrangement. On November 1, 1954, an ac- 
count was stated by and between the parties under 
and by virtue of which it was determined that plain- 
tiffs were indebted to defendant in the sum of $11,- 
495.16, no part of which has been paid.”’ 


Reasons for Proposed Modification: 


This finding is pertinent to the issue of merger. 
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Conclusions of Law 
Proposed Modification of Paragraph II of the Con- 
elusions of Law: 


‘Defendant Hunt Foods, Inc., a corporation, is 
entitled to judgment against plaintiffs, and each of 
them, upon defendant’s Cross-complaint herein, in 
the sum of $13,524.79, together with attorneys’ fees 
in the sum of $3,000.00, and defendant’s cost of suit 
incurred herein.’’ 


Dated: May 15, 1956. 
Respectfully submitted, 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 


/s/ VINCENT CULLINAN, 
BEN C. DUNIWAY, 


By /s/ VINCENT CULLINAN, 
Attorneys for Defendant 
Hunt Foods, Ine. 


[Title of District Court and Cause. | 


JUDGMENT 
(Form Submitted by Defendant) 


The above-entitled action came on regularly for 
trial on November 28, 1955, and was tried before 
the court sitting without a jury, Honorable Louis 
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E. Goodman presiding, on November 28, 29 and 30, 
and December 1, 1955; plaintiffs appearing by 
Wellington Phillips, and by their attorney, Harlow 
P. Rothert, Esq.; defendant Hunt Foods, Inc., a 
corporation, appearing by its attorneys, Vincent 
Cullinan, Esq., and Ben C. Duniway, Esq., and oral 
and written evidence having been adduced, the 
matter having been submitted upon briefs for the 
court’s decision, and the court having made and 
entered herein its findings of fact and conclusions 
of law, It Is Hereby Ordered, Adjudged and De- 
creed as Follows: 


1. Judgment is hereby granted to plaintiffs upon 
plaintiffs’ complaint against defendant Hunt Foods, 
Tne., a corporation, in the sum of Twenty-one Thou- 
sand Five Hundred Dollars ($21,500), together with 
plaintiffs’ costs of suit incurred herein. 


2. Defendant Hunt Foods, Inc., a corporation, 
is hereby granted judgment against plaintiffs, and 
each of them, upon said defendant’s cross-complaint 
herein in the sum of Sixteen Thousand Five Hun- 
dred Twenty-four and 79/100 Dollars ($16,524.79), 
together with defendant’s costs of suit incurred 
herein. 


United States District Judge. 


Receipt of copy acknowledged. 
[Endorsed]: Filed May 16, 1956. 
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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 34288 


WELLINGTON PHILLIPS and H. W. LIHOLM, 


Plaintiffs, 
Vs. 


HUNT FOODS, INC., a Corporation, JOHN DOE, 
RICHARD ROE, XYZ Corporation, a Cor- 
poration, and BLACK & WHITE COMPANY, 


Defendants. 
JUDGMENT 


The above-entitled action came on regularly for 
trial on November 28, 1955, and was tried before 
the court sitting without a jury, Honorable Louis 
K. Goodman presiding on November 28, 29, and 30, 
and December 1, 1955, plaintiffs appearing by Wel- 
lington Phillips and by their attorney, Harlow P. 
Rothert, Esq., defendant Hunt Foods, Inc., a cor- 
poration, appearing by its attorneys Vincent Culli- 
nan, Esq., and Ben C. Diniway, Isq., and oral and 
written evidence having been adduced the matter 
having been submitted upon briefs for the court’s 
decision and the court having made and entered 
herein its findings of fact and conclusions of law 
it is hereby ordered, adjudged and decreed as fol- 
lows: 


J. Judgment is hereby granted to plaintiffs upon 
plaintiffs’ complaint against defendant Hunt Foods. 
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Ine., a corporation, in the sum of Twenty-One 
Thousand Five Hundred Dollars ($21,500), together 
with plaintiffs’ costs of suit incurred herein. 


2. Defendant Hunt Foods, Inc., a corporation, 
is hereby granted judgment against plaintiffs, and 
each of them, upon said defendant’s cross-complaint 
herein in the sume of Eleven T'housand Four Hun- 
dred Ninety Five and 16/100 Dollars ($11,495.16). 


Dated: June 7, 1956. 
/s/ LOUIS E. GOODMAN, 
United States District Judge. 
Disapproved as to form. 
Dated: May 11, 1956. 


CUSHING, CULLINAN, DUNI- 
WAY & GORRILL, 


/3/ VINCENT CULLINAN, 
Attorneys for Defendant Hunt 
Foods, Ine. 
Lodged May 15, 1956. 
[Endorsed]: Filed and entered June 7, 1956. 
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BILL OF COSTS 


Judgment having been entered in the above- 
entitled action on the 7th day of June, 1956, against 
Defendants, the Clerk is requested to tax the follow- 


ing as costs: 


Fees of the Clerk: 
U. S. Dist. Ct., So. District, Los 
Angeles (filing fee for Miller 


GTEMOSMION SUDPOCIA) .............000  seaceceese & .o a 
Conplamipevlan Cty. .........-..........2 $ 13.00 167.00 » S13:00" 
* Allowed 

OUUIM LOCSUe LGR ae «= 


Fees of the Marshal: 
Service of sub/take/dep., Miller... 10.00 LUM eer 
Serviee of subpoena, Col. Bevins.. 3.50 (wo ee 


Fees for witnesses (itemized on 
Sea SE JOO) 1 eee 


Doeket fees under 28 U.S.C. 1923... 0... QUOT sce. 


Costs ineident to taking of deposi- 
tions: LL. W. Phillips.......... (copy) 45.27 


je). FS By sk) 80.37 Joule" 
Process: Serviee of summons and 
OOD el) ee SOUR) 2.0.28. 
Tc $296.62 


$142.62t Taxed. 
> 97.35 Tasted. 


“Figures and words in italics were written in green ink on 
original. 
tFigures on original written in green ink and eaneelled. 
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State of California, 


County of San Francisco—ss. 


I, Harlow P. Rothert, do hereby swear that the 
foregoing costs are correct and were necessarily in- 
curred in this action and that the services for which 
fees have been charged were actually and neces- 
sarily performed. A copy hereof was this day 
mailed to Vincent Cullinan, Esq., 1 Montgomery 
St., San Francisco, with postage fully prepaid 
thereon. 


Please take notice that I will appear before the 
Clerk to tax said costs on the 13th day of June, 
1956, at 9:45 a.m. 


HANCOCK, ELKINGTON & 
ROTHERT, 3 


/s/ HARLOW P. ROTHERT, 
Attorney for Plaintiff. 


Subscribed and sworn to before me this 12th day 
of June, A.D. 1956, at San Francisco. 


[Seal] /s/ JESSIE R. CALDERWOOD, 
Notary Public. 


Costs are hereby taxed in the amount of $97.35 
this 14th day of June, 1956, and that amount in- 
eluded in the judgment. 


/s/ C. W. CALBREATH, 
Clerk ; 


By /s/ MARGARET P. BLAIR, 
Deputy Clerk. 


[Endorsed]: Filed June 18, 1956. 
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BILL OF COSTS 


Judgment having been entered in the above- 
entitled action on the 7th day of June, 1956, against 
Plaintiffs, the Clerk is requested to tax the follow- 
ing as costs: 


Fees of the Clerk: 
Ieuiom tor Removal .................... 2.0.2... . 1500) 


Fees of the Court Reporter: 
For all or any part of the tran- 


seript necessarily obtained for Disallowed* 
Chik _—_—_———— aaa oe —— 
Costs ineident to taking the deposi- 
Tones eemmliller .............. (copy) $ 19.50 
SAULT OS... cleccceoeecoes 99.05 118.55} *$99.05* 
Filing Petition to Remove, Alameda 
OW A? ic M00. ...%. ae 
Serving Subpoena, W. J. Reid.......... 6.00 1300 ote. 
“Loi: elle $620.40 $127.05* 


On objections, entire bill disallowed. 
Mav 14, 1956. 


C. W. CALBREATH, 
Clerk ; 


By /s/ MARGARET P. BLATR, 
Deputy. 


*Words and figures in italics written in green ink on margin 
of original. 


tCaneelled on original. 
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State of California, 
City and County of San Francisco—ss. 


I, Vineent Cullinan, do hereby swear that the 
foregoing costs are correct and were necessarily 1n- 
eurred in this action and that the services for which 
fees have been charged were actually and neces- 
sarily performed. A copy hereof was this day 
mailed to Harlow P. Rothert with postage fully 
prepaid thereon. 


Please take notice that I will appear before the 
Clerk to tax said costs on the 14th dav of June, 
1956, at 10:00 a.m. 


/s/ VINCENT CULLINAN, 
Attorney for Defendant. 


Subscribed and sworn to before me this 13th day 
of June, A.D. 1956, at San Francisco, California. 


[Seal] /s/ MARION M. GORMAN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires Oct. 18, 1956. 


[Endorsed]: Filed June 14, 1956. 
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NOTICE OF APPEAL 
To Court of Appeals: 


Notice is hereby given that Hunt Foods, Inc., 
defendant and cross-complainant above named, 
hereby appeals to the United States Court of Ap- 
peals for the Ninth Cireuit from the final judg- 
ment entered in this action on June 7, 1956, in 
which judgment was entered in favor of defendant 
and cross-complainant in the sum of $11,495.16 and 
in which judgment was entered in favor of plaintiffs 
and cross-defendants in the sum of $21,500. Said de- 
fendant and cross-complainant appeals from that 
part of the judgment in its favor as well as that 
part of the judgment in favor of plaintiffs and 
cross-defendants. 


Dated: June 11, 1956. 
/s/ VINCENT CULLINAN, 
/s/ BEN. C. DUNIWAY, 


CUSHING, CULLINAN, 
DUNIWAY & GORRILL, 
Attornevs for Defendant and Cross-Complainant, 
Hunt Foods, Ine. 


[Endorsed]: Filed June 18, 1956. 
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BOND 


Whereas, the Defendant in the above-entitled 
action, Hunt Foods, Inc., a Corporation, has ap- 
pealed to the United States Court of Appeals for 
the Ninth Circuit from a net judgment of Ten 
Thousand Four and 84/100ths ($10,004.84) Dollars, 
and claimed costs of Two Hundred Seventy-six and 
No/100ths ($276.00) Dollars, and made and entered 
against the Defendant in said action in the United 
States District Court for the Northern District of 
California, Southern Division, in favor of the 
Plaintiff on June 7, 1956; 


Whereas, the Appellant is desirous of staying the 
execution of said judgment so appealed from, 


Now, Therefore, in consideration of the premises 
and of such appeal the undersigned, The Fidelity 
and Casualty Company of New York, a corporation 
organized and existing under the laws of the State 
of New York, and duly licensed to transact a gen- 
eral surety business in the State of California, for 
the purpose of making, guaranteeing or becoming 
surety upon bonds or undertakings required or 
authorized by the laws of the State of California, 
does hereby acknowledge itself justly bound in the 
sum of Twelve Thousand and No/100ths ($12,- 
000.00) Dollars. 


That if Said Judgment Appealed From, or any 
part thereof, be affirmed or the appeal be dismissed 
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the Appellant will pay the amount directed to be 
paid by the judgment, or the part of said amount 
as to which the same shall be affirmed if affirmed 
only in part, and all damages and costs which shall 
or may be awarded against the appellant upon the 
appeal; and that if the appellant does not make 
such payment within thirty (30) days after the 
filing of the remittitur from the judgment in the 
court from which the appeal was taken, Judgment 
may be awarded in the said action on motion of 
respondent, without notice to the undersigned 
Surety, in their favor against the Surety for such 
amount together with the interest that may he due 
thereon and the damages and costs which may he 
awarded against the Appellant upon the appeal. 


In Witness Whereof the Said, The Fidehty and 
Casualty Company of New York, does cause this 
obligation to be signed by its duly authorized attor- 
ney and its corporate seal to be hereunto affixed at 
San Francisco, California, this 11th day of June, 
1956. 


Approved: June 13th, 1956. 


/s/ LOUIS GOODMAN, 
U.S. Distriet Judge. 
[Seal] 


THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 


By /s/ LAUREL E. MAY, 
Attorney. 
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State of California, 
City and County of San Francisco—ss. 


On this 12th day of June, in the year One Thou- 
sand Nine Hundred and Fifty-six, before me, C. J. 
Treganowen, a Notary Public in and for the said 
City and County of San Francisco, residing therein, 
duly commissioned and sworn, personally appeared 
Laurel E. May, known to me to be the Attorney of 
The Fidelity and Casualty Company of New York, 
the Corporation that executed the within instru- 
ment, and known to me to be the person who exe- 
cuted the said instrument on behalf of the Corpora- 
tion therein named and acknowledged to me that 
such Corporation executed the same. 


In Witness Whereof, I have hereunto set my hand 
and affixed my official seal in the County of San 
Francisco the day and year in this certificate first 
above written. 


[Seal] /s/ C. J. TREGANOWEN, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires March 16, 1958. 


[Endorsed]: Filed June 13, 1956. 
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CONCISE STATEMENT OF THE POINTS ON 
WHICH APPELLANT INTENDS TO 
RELY ON APPHAL 


I. 

Poimts upon which appellant relies in the appeal 
from the judgment of the District Court, 
awarding judgment in the sum of $11,495.16 
and which fails to include interest, costs and 
attorney fees. 


1. The Cross-Complaint of appellant sets forth 
three trade acceptances, each of which was for a 
specified amount and each of which was in default 
on or before December 1, 1953. Hach requires plain- 
tiffs to pay all costs of collection including attor- 
nevs’ fees. Each of these trade acceptances draws 
interest, under the law, from the respective matu- 
rity dates, to wit, October 1, 1953, November 1, 
1953, December 1, 1953. 


2. The District Court failed correctly to apply 
the law in refusing to award appellant interest on 
the definite amounts that became due, respectively, 
in October, November, and December, 1953. Un- 
hquidated cross-claims of appellee does not render 
appellant’s trade acceptances unliquidated, and the 
unliquidated claims of appellee are given treatment 
as discounts, not as payments made at the time the 
debt is due. 
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Cal. Lettuce Growers v. Union Sugar (1955) 
45 Cal. (2d) 474, 487. 


Lineman v. Schmid (1948) 32 Cal. (2d) 204. 


3. The District Court erred in failing to award 
appellant reasonable attorneys’ fees, as provided 
for in the trade acceptances. 


Kirk v. Culley (1927) 202 Cal. 501 at 508. 


4. The District Court erred in failing to award 
appellant its costs of suit in connection with the 
judgment in appellant’s favor, the trade accept- 
anees providing therefor. 


5. The Judgment is erroneous in that it does not 
run against the Limited Partner in the plaintiff 
partnership. 

Pi. 
Points upon which appellant relies in the appeal 
from the Judgment of the District Court in 
favor of Plaintiffs. 


1. This is an action on an oral contract under 
which plaintiff was authorized by a district man- 
ager of defendant to buy merchandise from defend- 
ant and resell it, at prices determined by plaintiffs, 
to certain specified commissary stores. This was a 
new type of operation for plaintiff. The plaintiff 
partnership (consisting of Phillips and Liholm gen- 
eral partners, and Overseas Finance & Trading Co.,. 
a limited partner) was formed in late 1950 and en-- 
gaged in a ‘‘bidding business’’ i.e bidding on food 
items under government bids. These items are a 
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ferent than the items sold to commissary stores. 
They also did ‘‘brokerage’’ business which, too, was 
a substantially different business than selling to 
commissary stores. 


The alleged contract was entered into by plaintiff 
Phillips and an employee of defendant, now dead. 
Phillips admits that he was not bound to purchase 
any minimum or specified amount of goods. Phillips 
admits that he was not required to cease his bidding 
or his brokerage business. In fact during the 16 
months he was buying and selling Hunt products, 
he was doing substantial business for others than 
defendant: he increased his profits in the brokerage 
business by some 30% and he did over a quarter of 
a million dollars in his bidding business. 


No executive officer of Hunt Foods, Inc., had any 
knowledge nor any reason to suspect that plaintiffs 
were operating under a contract such as that as- 
serted in this action. 


The evidence shows that plaintiffs never had 
financial resources sufficient to enable them to buy 
and sell Hunt merchandise. Defendant never agreed 
to finance plaintiffs. Hence plaintiffs’ inability to 
perform is clearly established. 


There is no basis in the record for any award of 
prospective damages. The burden of proof is on 
plaintiffs. Plaintiffs operated for 16 months and had 
the exclusive for 21 commissaries. His proof con- 
sisted only of the volume done for 12 months at one 
commissary, 4 months at a second commissary and 
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4 months at a third. He made no effort to show his 
actual volume at these three commissaries for the 
full 16 months; he made no effort to show any of his 
volume at the other 18 commissaries. He used care- 
fully selected fragmentary evidence of sales for 
limited periods at 3 commissaries as a basis for an 
inference as to what he did at these for the full 
period and as an inference of what he did at the 
other 18 commissaries. On the basis of these guesses, 
he speculates on what he might have done in the 
future. 


2. The District Court failed correctly to apply 
the law in that it did not find that the arrangement 
between the parties was terminable at the will of 
either. 


E. I. Du Pont DeNamour v. Clairborne Reno 
(CC8th 1933) 64 Fed. (2d) 224. 


Ruinello v. Murray (1951) 36 Cal. (2d) 687. 


Curtis Candy Co. v. Silberman (CC 6th 
1930). 45 Fed. (2d) 451. 


Ford Motor Co. v. Kirkmeyer (CC 4th 
1933) 65 Fed. (2d) 1001. 


3. The District Court failed correctly to apply 
the law in that it did not find that the alleged con- 
tract, if it was to last for more than one year, was 
invalid under the Statute of Frauds. 


Jurschik v. Farmers & Merchants Bank 
(1951) 107 Cal. App. (2d) 405. 
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Smith v. Smith (1954) 126 Cal. App. (2d) 
194. 


4. The District Court failed correctly to apply 
the law (known as the ‘‘Equal Dignities Rule’’) or 
to find the fact that no executive officer of appel- 
lant was aware of any alleged contract which was to 
last for more than one year. The court ignored this 
fatal failure of proof on the part of plaintiffs and 
made no finding on this matter, although the evi- 
dence shows without contradiction that no executive 
officer was aware of the contract claimed by plain- 
tiffs and found by the Court. 


California Civil Code 2309 and 1624. 


Ekwood Lumber Co. v. Moore Well Lumber 
Co. (CC 9th 1938) 97 Fed. (2d) 402. 


Anderson v. Standard Lumber Co. (1923) 
64 Cal. App. 410. 


5. The District Court failed correctly to apply 
the law requiring Mutuality in a contract wherein 
the plaintiffs are not obligated to purchase any 
goods of a defendant and in which the plaintiffs are 
not required to cease other business. 


Scott v. Cline Elec. Co. (1930) 104 Cal. App. 
122. 


Leach v. Kentucky Coal Co., 256 Fed. 686. 


E. I. Du Pont de Nemours v. Clairbourne- 
Reno Co. (8th CC 1933) 64 Fed. (2d) 224 
at 232. 
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Lawrence Block Co., v. Palston (1954) 123 
Cal. App. 2d) 300. 


6. The District Court failed correctly to apply 
the law in that it held that plaintiffs could recover 
damages where the proof is conclusive that plain- 
tiffs were unable to perform. 


McDorman v. Moody (1942) 50 Cal. App. 
(2d) 1386. 


7. The District Court failed correctly to apply 
the law in allowing prospective damages for loss 
of expected profits where the evidence shows plain- 
tiffs’ business was a new and unestablished venture. 


Calif. Press Mfg. Co. v. Stafford Packing 
(1923) 192 Cal. 479. 


25 has. oll 


Hartley v. Weller (1951) 104 Cal. App. (2d) 
iOS 


8. The District Court is in error in awarding 
prospective damages when plaintiffs failed to ad- 
duce the best available proof of profits and relied 
on guesswork rather than actual facts known to and 
in the possession of plaintiffs. 


Schmitt v. Continental-Diamond Fibre Co. 
(CC 7th 1940) 116 F. (2d) 779. 


Stephany v. Hunt Bros. (1923) 62 Cal. App. 
638. 


Allen v. Gardner (1954) 126 Cal. App. (2d) 
335 at 342. 
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Austin v. Roberts (1933) 130 Cal. App. 328 
at 333. 


9. The District Court is in error in awarding 
damages when plaintiffs failed to offer evidence of 
expense of doing business. 


Skupen v. Imperial Trrig. Dist. (1939) 33 
Ca. Ap. (2d) 392. 


15 Amer. Juris. page 574. 


Kllerson v. Grove (CC 4th 1980) 44 Fed. 
(2d) 493 at 499. 


Central Coal & Coke Co. v. Hartman (CC 
Sth) 111 Fed. 96. 


Alexander Dept. Stores v. Ohrbachs (1945) 
poms. Y. S. (2d) 173 at 182. 


III. 

Additional Points upon which Appellant relies in 
the appeal from the Judgment of the District 
Court in favor of Appellee and from the Judg- 
ment in favor of Appellant. 


The Findings of the District Court are erroneous 
in that: 


(a) Finding I fails to find that there was a 
limited partner in the partnership. 


(b) Finding III is in error in finding anything 
other than that plaintiffs were jobbers. There is no 
evidence that plaintiffs were ‘‘representatives or 
agents.’’ There is no evidence that plaintiffs were 
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to receive any ‘‘compensation.’’ Without contradic- 
tion, the evidence shows that plaintiffs were author- 
ized to buy products from defendant and resell at 
any price they choose and that this was the whole 
arrangement between them. 


(c) The findings are silent on a material issue, 
i.e. the absence of any duty on plaintiffs to pur- 
chase anv specified or minimum amount of goods. 
This is a material fact, relevant to the question of 
mutuality. The pleadings and proof are only that 
plaintiffs would ‘promote the sales’’ of defendant’s 
products. Finding III, that plaintiffs agreed to per- 
form the duties and obligations of exclusive military 
service jobbers, is clearly erroneous—there 1s no 
evidence of what such duties and obligations are 
and no evidence that such duties and obligations 
were ever discussed. 


(d) There is no finding that the type of busi- 
ness undertaken by plaintiffs for defendant was a 
new business for plaintiffs. This is material on the 
issue of loss of future profits. 


(e) There is no finding that plaintiffs were at 
all times free to and did engage in other business. 
This is material on the issue of damages, and on 
issue of mutuality and on the issue of estoppel to 
plead the Statute of Frauds. 


(f) Finding V omits to find that plaintiffs” 
brokerage business increased and that his bidding; 
business for others was substantial during the pe-- 
riod they were Hunt’s jobber. The evidence does 
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not show that plaintiffs actually reduced their bid- 
ding business as a result of the work on Hunt 
produets. 


(g) The findings fail to state that no executive 
officer knew of any of the terms of an agreement 
such as found by the trial court. Without such a 
finding, the defendant cannot be bound by such a 
contract. The evidence shows no executive officer 
had any knowledge of such a contract as that found 
by the court. 


(h) The findings (VI and VII) fail to state 
that plaintiffs were in default, unable to pay, and 
would be unable to continue to purchase Hunt 
products for lack of funds and that lack of funds 
was not caused by defendant. 


(i) There is no evidence to support any finding 
(VIII) that plaintiffs’ business credit was dam- 
aged, nor any evidence that plaintiffs ever had busi- 
ness credit. 


(Jj) The finding (IX) that defendant approved 
and consented to plaintiffs’ plans is without any 
support in the evidence. The evidence shows, with- 
out contradiction, that no officer of Hunts ever 
knew of any arrangement such as that claimed by 
plaintiffs. 


é 


(k) There is no finding of what was a ‘‘reason- 
able period of time’’ mentioned in finding X. 


(1) Finding XII completely omits any refer- 
ence to interest due on the trade acceptances and 
to the provision therein for attorney fees. 
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(m) The Findings of Fact, set forth by the Dis- 
trict Court are clearly erroneous because they are 
against the clear weight of the evidence. 


(n) The District Court erred in not finding the 
facts set forth in Defendant’s Proposed Modifica- 
tion to Findings of Fact. 


(o) The District Court erred in that its deci- 
sion herein is contrary to the applicable decisions 
of the Courts of Appeal of the United States, and 
the decisions of the Courts of the State of Califor- 
tha. 


Dated: June 26, 1956. 
/s/ VINCENT CULLINAN, 
Attorney for Appellant. 
Receipt of copy acknowledged. 
[Endorsed]: Filed June 27, 1956. 


In the United States District Court for the North- 
ern District of California, Southern Division 


No. 34,288 


WELLINGTON PHILLIPS and H. W. LIHOLM, 


Plaintiffs, 
vs. 


HUNT FOODS, INC., 
Defendant. 


Before: Hon. Louis E. Goodman, Judge. 


Wellington Phillips, et al. ib) 
REPORTER’S TRANSCRIPT 
November 28, 1955 


Appearances: 
For the Plaintiff: 
Messrs. HANCOCK, ELKINGTON & 
ROTHERT, by 
HARLOW P. ROTHERT, ESQ., 
For the Defendant: 
Messrs. CUSHING, CULLINAN, 
DUNIWAY & GORRILL, by 
VINCENT CULLINAN, ESQ. 


* % * 


The Clerk: Phillips, et al., vs. Hunt Foods, for 
jury trial. 

Mr. Rothert: Ready. 

Mr. Cullinan: That is ready. 

The Court: Call the roll of the jurors. 

Mr. Rothert: If your Honor please, I represent 
the plaintiffs and have conferred with the attorney 
for the defendant, and we are willing at this stage 
to waive the jury and let the matter be decided by 
your Honor as a trial without a jury. I understand 
that Mr. Cullinan, representing the defendant, 
doesn’t wish to ask for a jury if we waive it. 

Mr. Cullinan: We did not request the jury in 
the first place. I think it is a case that should be 
tried by the Court without a jury. 

The Court: You wish to waive the jury? 

Mr. Rothert: Yes, your Honor. 

The Court: Of course, you will have to pay the 
jury fees for today because we summoned the jury 
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especially for this case, because there is no need 
for a jury otherwise. 

Mr. Rothert: I understand that. We felt that it 
would be a saving to the government to waive the 
jury if we are willing to have the matter heard as 
a court trial by your Honor instead of having the 
jury attend for several days. 

The Court: Well—— 

Mr. Rothert: Although the waiver comes late. 
In other [3*] words, we felt that it was better late 
than never if we were going to waive the jury. 

The Court: Perhaps that is right. It doesn’t 
make any difference to me whether the case goes 
before the Court or a jury; but we did summon this 
jury especially for this case and we have no other 
place to use them. There is another panel summoned 
for another judge. It the Court had been notified 
in time for the Clerk to send out notices—in fact, 
even if we had been notified in time to telephone 
the jurors as we sometimes do, it would have saved 
that expense. 

Mr. Rothert: The parties don’t know until the 
morning the case is supposed to start, in which de- 
partments it might be assigned; and we didn’t feel 
we were in a position to waive the jury until this 
morning, your Honor. 

The Court: Well, we will have to adjust that 
matter later, but the cost of this panel will have to 
be assessed. We will leave the decision as to how 
that is to be done until later in the case. 

Mr. Rothert: Yes, your Honor. 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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The Court: Call the roll of the jurors so we can 
see who is here. 


(The clerk, thereupon, called the roll of the 
jury and announced that 22 jurors were 
present. ) 


The Court: Members of the jury panel, your 
services are not going to be needed in this court- 
room; but it may be [4] possible that a criminal 
case that is proceeding before Judge Harris—in a 
criminal case before Judge Harris, some of you may 
be needed, so I will ask you to remain here in this 
courtroom for a short time and we will let you know. 
In the meantime, you can amuse yourselves by 
listening to the proceedings that are going on here, 
and whatever jurors are needed in the other de- 
partment will be credited to the account, as it were. 

Mr. Rothert: Yes, your Honor. 

The Court: Proceed. 

The Clerk: Will respective counsel please state 
their appearances for the record? 

Mi. Rothert: My. Harlow P. Rothert of the firm 
of Hancock, Elkington & Rothert, appearing for the 
plaintiffs. 

Mr. Cullinan: I am Vincent Cullinan of the firm 
of Cushing, Cullman, Duniway & Gorrill, appear- 
ing as attorney for the defendant, Hunt Foods. 


Opening Statement on Behalf of Plaintiffs 


Mr. Rothert: Your Honor, this is a case involv- 
ing the breach of an oral contract and seeking dam- 
ages for that breach. I think some of the facts are 
so unusual that it may assist the Court if I make 


FR Hunt Foods, Inc., ete. vs. 


a rather detailed statement of what we intend to 
prove on the part of the plaintiffs in this case. 

I believe the evidence will show that Mr. Phillips, 
one of the two plaintiffs who are partners in a firm 
called L. Wellington Phillips Company, was all his 
life in the grocery [5] and food business; that he 
worked for many years for Safeway Stores in vari- 
ous capacities—as a salesman, in the warehouse 
operations, buyer, and as a man in charge of sev- 
eral of Safeway Store’s large super-markets; also 
he was employed by Libby, McNeill & Libby in the 
food business for several years. 

Shortly after World War II, he was associated 
for a time with John Rothschild Company, which is 
a jobbing and brokerage firm specializing in sales 
to the military forces, primarily on the basis of bid- 
ding to the government for sale to the army, navy, 
Marine Corps and other branches of the service. 
And in that connection, Mr. Phillips acquired ex- 
perience and knowledge concerning the military 
buying of items including food products. 

In 1950, Mr. Phillips and Mr. Liholm started the 
plaintiff partnership and started up a business es- 
sentially in the bidding for government food pur- 
chase contracts, and were in that business for about 
a year prior to the making of the oral contract in- 
volved in this case. 

In that year’s business or year’s business they 
had earned a profit and later reports indicated that 
for the year 1951 they earned about $15,000 profit 
in their first year’s business in the bidding for gov- 
ernment purchase contracts essentially in food 
items. 
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In August and September of 1951 the evidence 
will show that a Mr. Flynn, who was manager of 
the district sales for [6] Hunt Foods, Inc. in 
Northern California, contacted Mr. Phillips and 
asked him to come over and talk to him about pos- 
sibly handling the sales of Hunt Food lines through 
the commissary stores and military bases in North- 
ern California. 

Without going into details of the alleged conver- 
sations and agreement, J will state that we believe 
the evidence will prove that in the subsequent dis- 
cussions between Mr. Phillips and Mr. Flynn of the 
Hunt Foods Company, the local district manager, 
and with Mr. Miller, who was the division manager, 
sort of like a sales manager for the entire United 
States with headquarters in Fullerton, California, 
the home offices—in those discussions, an oral agree- 
ment was reached in which Hunt Brothers author- 
ized the plaintiffs to act as the exclusive jobber for 
the sales of Hunt Food Produets to the military 
bases and commissary stores in Northern California, 
and in the agreement, Mr. Phillips agreed that he 
would not represent any other competing lines in 
the sales to these stores and at the military bases; 
that he would promote and diligently further the 
sales of Hunt Lines in these stores; and that he 
would be so authorized for a period of at least ten 
years. 

The evidence will show that Mr. Phillips advised 
the defendant that in order to take on this assign- 
ment he would have to abandon, or substantially 


80 Hunt Foods, Inc., ete. vs. 


abandon, his bidding business, which had been 
profitable and was growing, because he couldn’t [7] 
have the time himself to promote the sales of Hunt 
Foods and also maintain the bidding business. 

Also, the evidence will show that he advised Hunt 
Foods, and Hunt Foods well knew, that for a period 
of time, which Mr. Phillips estimated and stated 
would be approximately two years, he would have to 
handle the sale of Hunt Food Products without a 
profit and possibly at a loss in order to promote 
the sales of Hunt Food products to these military 
bases. 

The evidence will show that one of the reasons 
for that situation was that the salesman for Hunt 
Foods, Inc., had previously: been selling their prod- 
ucts direct to these commissary stores and had es- 
tablished a price ist with them and that the prices 
at which Hunt Foods was going to sell its products 
to Phillips which in turn would be resold to the 
commisary stores was substantially the same price 
that the commissary stores had previously been 
paying for the Hunt products; that Mr. Phillips 
informed them that there would be a period of time 
before he could create for himself a profit margin 
on the resale of Hunt items to these commissary 
stores. 

The evidence will show that at that time and basie- 
ally at nearly all times the Hunt Foods line is priced 
below the price of its competitors, but that there is 
a margin of difference in the price which would 
permit an increase in the price of Hunt products 
to the commissary stores and still stay underneath 
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or not in excess of the price of the competing [8] 
lines. 

The evidence will show that in the arrangement 
the Hunt Foods salesman would receive credit for 
all sales made by Mr. Phillips’ parnership to these 
commissary stores; that the salesman for Hunt 
Foods would be relieved of the necessity of making 
those calls and could concentrate on other business 
of the groecry stores, super-markets and other busi- 
ness. 

The evidence will show that Mr. Phillips advised 
Mr. Flynn and Mr. Miller of Hunt Foods that in 
view of the fact that it would be a losing proposition 
for him for about two years and that when he suc- 
ceeded in increasing the volume and creating a 
profitable margin for himself, it would take him 
two or three more years after that to make up for 
the initial period without profit and that he wouldn’t 
want to give up his existing profitable business un- 
less he could be assured that he would have the 
authorization and the line for ten years, and that he 
was advised by defendant’s representatives that he 
could count on having this agreement for a ten year 
period, or even longer if he sueceeded in success- 
fully earrying out the arrangement. 

The evidence will show that Mr. Phillips entered 
into the promotion of these sales and the buying of 
Hunt products for resale to the commissary stores 
about the first of December, 1951. At that time the 
Hunt Foods Company issued a written memoran- 
dum which they distributed to the commissary [9] 
Stores advising them that L. W. Phillips Company 
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was the exclusive military jobber on sales to the 
commissary stores on military bases in this area. 

The evidence will show that during the period of 
about fourteen or fifteen or sixteen months Mr. 
Phillips was allowed to carry out this program, the 
volume of sales of Hunt Food produets to the mili- 
tary stores and bases substantially increased; that 
he was able to develop a profit margin from about 
one per cent to about nine per cent on the average 
in that period of time; that he succeeded in getting 
numerous Hunt canned food items into the com- 
missary stores where they had not been placed be- 
fore; that he had just gotten to the point where 
two of the large military bases had decided to let 
the entire Hunt Food line come into the store and 
be sold there where they had not been sold before; 
that the assistant sales manager for this district, a 
Mr. Steiger, had made a trip with Mr. Phillips in 
April of 1953 to see what was going on and wrote 
letters indicating their entire satisfaction with the 
performance, improvements and business being done 
by the plaintiffs on the resale of these Hunt items. 

The evidence will show that during that period of 
time plaintiffs did abandon, substantially abandon 
their bidding business, so that at the time of the ter- 
mination of this arrangement the amount of bidding 
for government contracts that they had was down 
to 20 per cent of the amount that [10] they had had 
before the Hunt line was taken on. 

There will be evidence here, your Honor, explain- 
ing the difference here between the bidding business 
and the matter of selling to the commissary stores 
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and military bases. A person bidding for govern- 
ment military purchases places a bid at a certain 
place with the government purchasing office, and if 
that bid is accepted he has a contract. He has to 
have definite commitments and either own the prod- 
ucts that he has made a bid on or have credit suffi- 
eient to have definite commitments so that he is in 
a position to supply the products if the bid is ac- 
cepted. 

The evidence will show that these bids must be 
acted upon quickly; that only a person with the 
type of experience that Mr. Phillips had who knows 
the sources of supphes of various food items and 
the pricing and all that can successfully carry on a 
bidding business, and that it was impossible for Mr. 
Phillips to diligently promote the sale of Hunt lines 
under this arrangement and also pay attention to 
the bidding business. 

The evidence will show that at the time in late 
April, 1953, Mr. Phillips was notified by Mr. 
Steiger, the assistant sales manager for Hunt Foods 
in this district, that Mr. Phillips could no longer 
sell the Hunt lines to the commissary stores. 

The evidence will show that prior to that Mr. 
Philips [11] had run into rumors that there was 
eoing to be a change and that these rumors in the 
industry had caused him to lose a certain amount 
of business that he otherwise would have received in 
the early part of 1953, the business of selling Hunt 
Foods to these military stores. 

The evidence will show that this termination of 
the arrangement with Mr. Phillips was the result of 
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an agreement that Hunt Food Products made with 
a nation-wide concern named Francois L. Schwarz 
& Company to handle the sales of all Hunt Food 
products to all the military bases and commissary 
stores in the United States and possibly on an inter- 
national seale. 

The evidence will show that the arrangement that 
Hunt Foods had with Phillips in this particular 
district was unique and there was no other similar 
arrangement that Hunt Foods had in other areas 
of the country. 

I believe the evidence will show that the reason 
why Phillips had to go was that the company had 
made a larger and different arrangement with a 
nation-wide concern which conflicted with the ar- 
rangement that had been made with Phillips. 

The evidence will show that following the termi- 
nation, in April, 1953, Phillips attempted to return 
to the bidding business; that he was unsuccessful, 
was unable to earn a profit, and that he Jost money 
for the year 1953; that he did not have any credit 
with which to borrow funds to finance the [12] 
bidding business; that he did not have any capital 
because of the expensive promotion for a year and 
a half of Hunt sales without profits, and actually 
at a loss because of the expense of promoting a line, 
and that he was unable to successfully renew his 
bidding business and has been strapped in his busi- 
ness because of his financial problems and loss of 
money. 

On the issue of damages we will prove in view of 
the progress made by Mr. Phillips during the year 
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and a half that he was allowed to work in the per- 
formance of this contract, the profit margin that he 
had been able to create in the sale of these items, 
the inerease in volume, that he could have earned 
in the subsequent years a net income of $10,000 a 
year in the very next year, and in the next two years 
following, the third year, 30 to 35 thousand dollars 
net, and in the last five years of the ten-year period, 
a substantial sum in excess of that $35,000, which I 
have stated were the estimated profits of the third, 
fourth and fifth years of the ten-year period. 

It is plaintiffs’ position that although this is an 
oral contract which cannot be performed with one 
year and which would appear on its face to be sub- 
ject to the statute of frauds, that the promises of 
the defendant relied upon by the plaintiff resulted in 
the plaintiff changing his position and abandoning 
his former profitable business and the impairment 
of his capital and the damaging of his credit to the 
point [18] where the defendant is estopped to de- 
fend against the breach of contract on the ground of 
the statute of fraud. That point was argued and 
briefed and decided by Judge Harris on a motion 
to dismiss. 

For your Honor’s information, also, the defend- 
ant has cross-complained in this ease for a sum of 
money which plaintiff owed to the defendant for 
eanned goods items purchased and not paid for, and 
in our answer to that cross-complaint we have ad- 
mitted that the amounts are unpaid for, and there is 
no issue that they represent products purchased by 
the plaintiff, which have never been paid for to date. 
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The evidence will show that at the time of the 
termination the plaintiffs were unable to pay for 
those products and remain in business at all, and 
were faced with the choice of either quitting busi- 
ness altogether and using what assets they had for 
the discharge of their debts or in letting the Hunt 
account extend for a period of time in the hope that 
they could recover from this termination and 
eventually pay them off in full. 

The evidence will also show that following the 
termination in the succeeding few months, repre- 
sentatives of Hunt Foods told Mr. Phillips that 
there was a good chance that he could get this ar- 
rangement back, but that getting it back never 
materialized. 

The questions of the margin of profit on the re- 
sale of [14] Hunt lines and why there was oppor- 
tunity to purchase and resell the Hunt products at 
a profit are somewhat technical, based on peculiar 
pricing and other factors in the canned food busi- 
ness which will be brought out by the testimony. 
I think it would probably be confusing to go into 
that part of it in detail in an opening statement. 


Opening Statement on Behalf of Defendant 


Mr. Cullinan: If your Honor please, the evi- 
dence will show that in 1951, Mr. Phillips came to 
Hunt Foods asking if they would take him on as a 
broker. They told him they wouldn’t do so. 

The evidence will show that then in the fall of 
1951, the parties agreed to the ordinary jobber type 
of arrangement, nothing said about ten years, noth- 
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ing said about irrevocable contract. It was the ordi- 
nary kind of jobber arrangement wherein either 
party could terminate at any time. He was just 
a eustomer of Hunt Foods in the Northern Cali- 
fornia area buying our products and reselling them 
to government commissaries. 

At the time he agreed that he would pay for all 
purchases on a ten day, two per cent discount; he 
was to pay us ten days after he was invoiced. 

The evidence will show that for the first month, 
about the month of December of ’51, he so paid; 
at ten days from billing, he paid us. We gave him 
a limited line of credit of $2,000, but he gradually, 
from January of ’52 on, started to [15] ignore that 
ten day payment basis until, as a matter of fact, 
at the time of the termination, as the evidence will 
show, he was more than four months behind in his 
payments to Hunt Foods. 

In May of 1952, the evidence will show that his 
indebtedness had mounted up considerably and 
that, as a protection for us, he assigned to us certain 
accounts; that under the assignment the monies 
collected on these accounts were to be held by him 
as trustee for us and paid to us, and the evidence 
Will show that he didn’t do that. 

In April, 1953, we decided, as we had a right to 
do, to terminate this arrangement with Mr. Phillips. 
He then owed us about $25,000. 

Phillips did not at the time of termination claim 
that he had any contract with Hunt Foods Company. 
im fact, his first claim of a contract with us was 
made about a year later subsequent to the death of 
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Mr. Flynn, with whom he claims to have made the 
contract. And between the termination in April, 
1953, and the early part of 1954, there are innumer- 
able letters which will be introduced in evidence, 
between the parties, and in none of these letters did 
Mr. Phillips claim that he had a contract; in virtu- 
ally all of these letters he is explaining how he 
hopes to pay us off; that we won’t lose a dime; or 
explaining why he wasn’t able to keep promises 
made in preceding letters. But in none of those 
did he claim any [16] contract. And after the ter- 
mination he consistently and readily admitted his 
indebtedness to us and thanked us for our leniency 
in not pressing him too hard. 

The termination was in the latter part of April 
of ’53. In July of 753, in order to help him out—— 

The Court: That is not quite clear to me, Mr. 
Cullinan. What do you mean by ‘‘termination’’? 

Mr. Cullinan: Well, we told him that we were no 
longer going to sell to him; he was no longer going 
to be our jobber to sell to military bases; we had 
somebody else. 

The Court: Was there an issue as to whether or 
not there was an oral agreement by which Hunt 
Foods was to market through Phillips, or were to 
sell through Phillips, or were to sell to Phillips 
exclusively for resale to the military? 

Mr. Cullinan: No; there is no issue on that. 
There is no issue to the fact that we said to Phillips, 
‘You can be our exclusive jobber to sell these mili- 
tary establishments.’’ But as far as the ten years, 


that we couldn’t terminate it or he couldn’t termi- 
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nate it; no such oral agreement is involved, aceord- 
ing to the evidence that we will show. The plain- 
tiff, of course, claims that he had a ten-year oral 
contract. 

The jobber arrangement was terminated in April 
of 1953. He then owed some $25,000. In July of 
1953 the balance was down to $22,198.95. Then we 
had him give us five trade acceptances, payable at 
stated times. "The first two were actually [17] paid 
off. The last three were due, respectively, October 
Ist, 1953, November Ist, 1953 and December Ist, 
1953. Each of these is in the sum of $4,434.79. On 
the trade acceptance due October Ist, 1953, he paid 
some part of it. There is still $2,615.55 left on that 
trade aceeptanee. And on the other two, due re- 
spectively November Ist, ’53, and December Ist, 
03, nothing has been paid on those trade aeceept- 
anees. They are pleaded in the cross-complaint and 
admitted in the answer. 

So the evidence here, briefly, will show that the 
whole idea of a contract developed in the plaintiff's 
mind after our numerous attempts to work out the 
payment of his indebtedness to us. We told him that 
we were going to place it in the hands of an at- 
torney, and that was more than a vear after the 
termination, and that was the first time that he 
elaimed he had any kind of a contract. The first 
elaim was that he had a written contract, and he was 
asked to produce the contract, as the evidence will 
show, and he failed, of course, to produce anv con- 
tract; and that in many of the discussions when he 
first claimed the contract, the credit manager of 
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Hunt’s, the evidence will show, said, ‘‘Let us scotch 
this matter of a contract; come and tell us what 
is the contract.’’ And thereafter the correspondence 
of Mr. Phillips has nothing to say about the con- 
tract but only about how he is going to liquidate 
the indebtedness to us. And we submit that the 
evidence will not show any basis for an estoppal 
to plead the [18] statute of fraud in this case. 

The Court: Is there any issue, so far as you 
are concerned, as to any period of time for which 
this arrangement was to continue? 

Mr. Cullinan: Well, yes, your Honor; we say 
that that arrangement could have been terminated 
the next day or the next month or at any time by 
either party, and that is the usual jobber arrange- 
ment, and that is what we had with Mr. Phillips. 

The Court: What was the advantage to Hunt 
Bros. to have him act exclusively in the sale of its 
products to the military ? 

Mr. Cullinan: The only advantage to Hunt’s 
was that if you have a man to whom you are selling,. 
he is a customer, he is going to resell to the govern- 
ment commissaries, resell your products to the gov- 
ernment commissaries—your salesmen don’t have 
to call on the government commissaries and make 
them work another client. 

The Court: That is an advantage? 

Mr. Cullinan: That is the only advantage, as wei 
see it. 

The Court: The only advantage? [19] 

Mr. Cullinan: Whether the evidence will show 
it was an advantage to us or not—well, the evidence’ 
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will show whether it was or was not, but that would 
be the only reason for appointing a jobber to handle 
the distribution. His distribution was limited to 
certain specified commissaries in Northern Cali- 
fornia. 

The Court: You say that you terminated this 
arrangement because it was terminable at all or be- 
eause of a breach on the part of the plaintiff in fail- 
ing to pay? 

Mr. Cullinan: We say this, vour Honor: We say, 
first, we have the right to terminate this at any time. 
Number two, assuming that he could establish that 
there was such a contract—I am assuming; I do not 
say that I believe there is the faintest possibility he 
ecould—but assuming something, he obviously 
breached the contracts in not making the payments 
he was to make. In fact, he did not make the pay- 
ments he was to make under our arrangement. 

The Court: Was the termination of vour con- 
tract done in writing? 

Mr. Cullinan: No. 

The Court: Or was that oral, too? 

Mr. Cullinan: ‘That was oral, too, but two of our 
men met with them and said, ‘‘We are no longer 
going to sell to you. We are going to sell to someone 
else.”’ 

The Court: Do you want to go ahead with vour 
evidence ? [20] 

Mr. Rothert: Yes, your Honor, Mr. Phillips. 
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b. W. PEUeGIPS 
called as a witness on behalf of the plaintiffs; 
sworn. 


Q. (By the Clerk): Will you please state your 
name to the Court? A. L. W. Phillips 


Direct Examination 
By My. Rothert: 


Q. Where do you live, Mr. Phillips? 

A. 503 MacArthur Drive in Colma. 

Q. What is your business at this time ? 

A. Food business, wholesale food business and 
brokerage. 

Q. Are you at the present time in any firm or 
in business for yourself ? 

A. L. W. Phillips Company, the same as before. 

Q. What type of organization is L. W. Phillips 
Company ? A. They area food 

Q. I mean, is ita corporation, a partnership 

A. Partnership. 

Q. Who are the partners in that company ? 

A. Mr. Lee Holm and oversees finance and trad- 
ing as a limited partner. 

Q. Was that partnership in existence in the 


year 1951? A. Yes, sir. 
Q. Has it been in existence at all times since 
1951. A. That is right. [21] 


Q. I will show you a copy of affidavit of publi- 
eation-——— 
The Court: Is there any need to go into that, 


Counsel ? 
Mr. Cullinan: No, your Honor. We stipulate 
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that the partnership was formed on whatever date 
the document bears. 

Mr. Rothert: The publication in the Recorder 
was on September 24th, 1951. The notary’s certifi- 
eate on the certificate of partnership is dated April 
12th, 1951. 

My. Cullinan: We will stipulate to that. There 
is no issue as to the partnership formation. 

Q. (By Mr. Rothert): Will you state for the 
Court, Mr. Phillips, what your business background 
is, what lines of business you have been in, and 
what experience you have had? 

A. I have been in the food business all of my 
life since 1928, I believe, or 1925. I went to work 
for a wholesale grocery house in San Diego, and 
went from there to Libby, McNeill & Libby as a 
salesman about 1926 and remained with Libby as a 
salesman and later district manager until 1935, and 
in 1935 I was employed by Western States Whole- 
sale Grocery Company, which was a subsidiary of 
Safeway Stores, as a salesman in Fresno. 

Q. Excuse me, Mr. Phillips. Before you go on, 
you say you were district manager for Libby, Mc- 
Neill & Libby for a while? 

A. Southern California, San Diego. 

Q. Is that manager of sales? 

A. Yes, sir, with seven salesmen, and then in 
1938 I was made [22] warehouse manager in San 
Jose, nad in the same year I was transferred to 
Eureka as a warehouse manager and buyer and 
sales manager. In 1941 I was made a zone retail 
operations manager of Safeway Stores. 
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Q. In what zone? 

A. In Northern California zone, and in charge 
of buying, selling and promoting of food items in 
super markets. 

In the interim year there in 1939 I was in the 
analytical department of Safeway Stores, inven- 
tory control, and so forth, in Oakland. In 1948 I 
left Safewav Stores and went to work as sales 
manager due to the fact that they closed the zone 
in Northern California. I went to work as sales 
manager of Lang & Strowe Company here, a food 
brokerage house. In the last of 1948, I believe it 
was, I went to work as buyer and manager of John 
Rothchild and Company, an exclusive military bid- 
ding job, and in 1950, about September, we actively 
started the same kind of concern at 915 Bryant 
Street. 

Q. When you say the same type of concern, you 
mean selling material on bidding ? 

A. Government bidding, that is right. 

Q. Were you familiar with the Hunt Food Prod- 
ucts line prior to the arrangement that you had 
with Hunts in 1951? 

A. Yes, sir, I had known Hunt’s line and bought 
it for Safeway Stores and Western States Whole- 
sale Grocery Company from its mstigation. I be- 
lieve Hunt first came on the market [23] about 
1945 or 1946. The Hunt personnel that we knew 
here in the case of Mr. Flynn and some of the other 
personnel I believe were—I knew him part of that 
time, of course, with the CHB Company, whom 
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Hunt bought out, a pickle concern. Mr. Flynn was 
the salesman or sales manager of some type during 
those years, and we used to buy CHB pickles from 
him. I knew Mr. Flynn for 

Q. I just asked you about the type of business 
of the L. W. Phillips Company. 

A. You mean did we buy Hunt’s products? 

Q. No, you have answered the question. When 
did you first have any contact with a representative 
of Hunt Foods about the subject of your selling the 
Hunt line to the commissary stores ? 

A. We had the first contact with Hunt Foods 
about the commissary stores in August, some time 
in early August, if I remember. 

Q. Of what year? A. 1951. 

Q. What results had you had up to that time in 
your bidding business of the partnership ? 

A. Our bidding business started actively in Octo- 
ber of 1950, I would say the 1st of October, and for 
the months of October, November and December, 
1950, our net was $1,950, and rather successful, the 
first three months in operation. And then up [24] 
to the time that we talked to Hunt or they talked 
to us in 1951 our bidding business had increased, 
T think our records will show, about 200 per cent 
over our first quarter of 1951, and our profits, of 
which we kept a running record, were substantial 
to the point where we figured by August or Sep- 
tember, 1951 

Mr. Cullinan: Just a minute. If vour Honor 
please, as to what he figured or guessed, I submit 
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that that is pure hearsay, that the books would be 
the best evidence of whatever the profit was up to 
this point. 

The Court: J will sustain the objection. 

Q. (By Mr. Rothert): For the year 1951, what 
was the result of the partnership’s business as far 
as profit or loss was concerned ? 

A. For the year 1951? 

Q. Yes. 

A. The year 1951 showed a net of approximately 
$15,000, besides the $5,000 that I drew, which would 
be about $20,000 net past expenses. 

@. This bidding business that you refer to, will 
you explain to the Court what type of operation the 
bidding business is ? 

A. The bidding business is the bidding on ‘food 
items and similar items in the food field, the grocery 
field, which items are to be used by the troops or by 
the soldiers and the sailors as subsistence. You bid 
on that according to specification [25] and not 
according to brand. They ask for a thousand cases 
of tomatoes and ask for a certain kind and you bid 
that price against all other bidders, of which there 
are many. 

Q. You say ask for tomatoes of a certain kind. 
What do you mean by tomatoes of a certain kind? 

A. Certain type. They would ask for a choice 
tomato, fancy tomato, or tomato puree. They would 
not ask for a brand, and that bidding would cover 
the entire food field which would, of course, include 
everything in the food store, everything that was 
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used including soups and shortenings of every type 
that could be used. 

Q. Were the items purchased by the government 
on the bidding business the same or different than 
the items sold to the commissary stores ? 

A. They would be different items. The commis- 
sary store items are bought for resale, and at certain 
times some resale items are used in emergency by 
the troops. That has been done. But the regulation 
states that no one ean specify a brand of merchan- 
dise to be bought with subsistence money. It has to 
be specified by specification. You can’t ask for any 
brand if you are going to expend it without a return 
of money. 

Q. When you say subsistence, do you mean that 
the military troops keep—— 

A. That is right, they eat that without return 
of money. I might explain the financial set-up of 
the government as a [26] matter of information. 
There are two sets of money, you might say. One 
money is allocated by Congress for the benefit of 
feeding of the troops and subsistence. Another 
buneh of money is loaned to the commissary stores 
to buy merchandise and resell to the personnel, and 
that money is returnable. 

Q. What did you do in your business, the bid- 
ding business? What would you have to do and 
what did you do to make a bid on a government. 
purchase? 

A. Well, it is quite an intricate affair. One thing 
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you must know in the food business if you are going 
to bid on—we will take an item of tomatoes. We 
were just talking about that. Suppose that the Navy 
asks for a thousand cases, and they generally ask 
for it in pounds, which is more confusing than 
ever—they would say, ‘‘We want so many pounds 
of an item’’—you would have to know the specifica- 
tion. If they asked for Type 2, and so on, that would 
mean a certain type, a standard grade—that would 
mean a standard grade of tomatoes approved by the 
Department of Agriculture. You would have to 
know what packer had that type of tomato. You 
would have to know whether that type of tomato 
would pass the federal inspections, which is han- 
dled here in San Francisco. You would have to 
know what price the last bid was. You would have 
to know if you could get delivery. And you have to 
know your cost of packing or special marking or 
anything that would apply to that particular item. 
You would have to also [27] control that item, 
either by money or an option with a credit line 
back of it, or have it in your warehouse ready for 
deliverv and, as a rule, those items were asked for 
and you would have to answer those bids you are 
working on within a period of 72 hours or less, and! 
delivery would have to be made probably within) 
two or three weeks and completed. 

@. Were these bids always on just one item to: 
be purchased ? 

A. No, these bids covered hundreds of items, 
anything that you could find that anyone would 
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need in a restaurant as a food item, that bid would 
cover that item—anything that is eaten at the table 
or used around as soap, shortenings, and so forth. 

Q. How did you ascertain the source of products 
upon which you would bid and the price and deliv- 
ery specifications and other factors involved ? 

A. We will take tomatoes again as an example, 
since we have been talking about that. There are 
about 28 tomato packers in Northern California. 
We would have to contact those people to determine 
the availability, and if they were under government 
inspection, which is another factor, and we would 
have to determine the price and put an option on it 
with a payment or control of some type, and from 
that we made our bid. 

@. Who handled the bidding business in your 
partnership in the year 1951? &. “T die st 

©. (By Mr. Rothert): Mr. Phillips, when you 
made this survey of the grocery stores, what did 
you find the situation was as to whether the Hunt 
products were being sold in the commissary stores 
at that time? 

A. We found, or I found Hunt items in a few 
stores, in scattering amounts, scattering items and 
that they were selling very well. 

Q. How many separate items in the canned food 
line did Hunt’s have for sale at that time? 

A. Items and sizes, I believe around a hundred 
—items and sizes. 

Q. Now, how did the prices of Hunt’s products 
at that time compare to prices of other brands or 
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other lines ? A. In the commissary stores ? 
Oe WVES A. Resale prices? 
Or Yes. 


A. The prices on the shelf in commissary stores 
of other items, other brands, such as the brands 
they had, which was Wellman, S & W, Trupak, 
Sunblest, and Del Monte and Libby, we found, in 
not all commissaries, but in different commissaries 
we found those items, and Hunt’s would be under 
those in the commissary stores about 25 per cent. 

Q. After you made this survey, did you talk to 
anybody with Hunt Foods again about this sub- 
ject? [29] A. West 

@. Who did you talk to next? 

A. Mr. Flynn in early September. 

@. And who was present when you talked to 
him? 

A. Mr. Flynn and Mr. David L. Mears and my- 
self. 

Q. Who is Mr. David L. Mears? 

A. Mr. David L. Mears was at that time a 
broker or salesman to these different super-markets 
and restaurants and so forth, selling canned goods. 
He used to call on us and he was in our office the 
day I went over. 

Q. When you say super-markets you weren’t 
referring to commissary stores ? 

A. No, no, not referring to commissary stores. 

Q. How did he happen to be present when you 
were talking to Mr. Flynn? 
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A. When I got ready to leave the office, I said, 
> Darwe,”’ 

The Court: No; how did he come to be present? 

A. Well he went with me to see Hunt Foods 
about canned goods. 

Q. (By Mr. Rothert): Did he have anything to 
do with your business at that time ? 

A. At that time, no. 

Q. Did he have any interest in this subject of 
your handling Hunt’s sales to commissary stores? 

A. No. [80] 

Q. All right. Now, will you tell the Court what 
the conversation was in that discussion in early 
September with Mr. Flynn? 

A. I told Mr. Flynn that we were interested in 
the Hunt line under these conditions: that we knew 
from the survey that it would ultimately be profit- 
able, but at the present time the price lists in the 
commissary stores were at practically our cost; we 
couldn’t go in and raise those prices at all because 
the customer would quit. The only chance we had 
of making any money on that list he had in those 
stores was for the market to go up or down, and 
that I knew that the market, as a rule, moved 
around during the canning season, which would 
be the next April, May, June and July. As mer- 
chandise is canned, it fluctuates up and down ac- 
cording to what is on hand or what is packed. That 
we would have to abide by that low price, at cost 
or below cost, as far as we were concerned, which 
of course would include our cost of doing business; 
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when I said cost, I meant cost of doing business; 
that we would have to cut down on our bidding 
business, reduce it drastically because it was going 
to take lots of time to sell these commissary stores, 
and that he knew the time element involved because 
his men had been calling there. 

Mr. Cullinan: If your Honor please, I move to 
strike what 

Mr. Rothert: What he knew. [31] 

Mr. Cullinan: that part of the answer that 
relates to what Mr. Flynn knew. 

The Court: It is not clear to me whether the 
witness said whether he, Flynn, knew this or 
whether it was his statement. 

Mr. Rothert: If I may make a statement to the 
witness, because I think it throws him off his. own 
track—don’t explain things as you are telling us 
conversations; just limit yourself to what was said. 
Don’t tell us that Mr. Flynn knew something un- 
less you said that he knew it, and don’t explain 
that the packing season changes in April, May, 
June and July unless that was actually said in the 
conversation and that was actually in the conversa- 
tion. 

The Court: Go ahead then. 

Q. (By Mr. Rothert): Go ahead and tell us 
further about what this conversation was. 

A. And I told Flynn that we at the present time 
were—had been in contact with Libby, another 
canned goods packer, to handle their line since I 
had worked with Libby for seven or eight years and 
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knew their personnel there, but that they had not 
given us any answer, they were slow in answering 
us on some kind of a plan which we had with them; 
that I would be interested in taking Hunt’s line if 
we could have it for a maximum—or a minimum, 
rather—of ten years, and this being our thinking 
to Flynn—we told Flynn that it would take us [82] 
two or three years to get the line up to a profitable 
basis over our cost of doing business due to the 
conditions in which it was in in the stores at that 
time; that it would take us another two or three 
years to get back a profit on our first two or two 
and a half years’ operations, and that unless we 
could have it for another five years, we didn’t want 
it at all; that we had a very profitable business, 
bidding business; that we would make that vear 
between fifteen and twenty thousand dollars; that 
IT would have to give up the bidding business he- 
eause I didn’t have personnel to handle it; that I 
would have to make the personal calls on the com- 
missary stores myself. 

Mr. Flynn said, ‘‘ Well, Phillips, our trouble with 
the commissary stores is the fact that our salesmen 
are held up in there by the hour; they are never 
there on time; we continually have price troubles; 
we continually have kicks from our customers that 
we are selling the commissary stores too cheap and 
they hear about it from a commissary buyer going 
and telling them. We want you to take this to elim- 
inate that trouble, and if you will, vou can not only 
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have it for ten years but you can have it for as long 
as you are able to work it.”’ 

T said, ‘‘That’s fine. We will send you a letter 
making this appointment.’’ 

@. In that conversation was there anything said 
about [383] whether their salesmen would continue 
to call on the commissary stores ? 

A. The plan was made between Mr. Flynn and 
I that his sales force would not call upon the com- 
missary stores. 

Mr. Cullinan: Just a minute, please. If your 
Honor please, he is stating a conclusion. The ques- 
tion is what was said. 

The Court: Yes; just what was said. What did 
he say and what did he say ? 

A. I said to Mr. Flynn, ‘‘ Well, Howard, I un- 
derstand a salesman’s feeling towards an account. 
Some of your men have been calling on these stores 
and I would like for them to get credit for our 
sales.’’ He said, ‘‘That they will do. Our sales force 
will get credit for your sales in the commissary 
stores so that it will eliminate the friction that 
could arise when a salesman goes into a territory 
or is working in a credit because that credit of so: 
many points on our sales goes to the benefit of their 
sales force.”’ 

Q. (By Mr. Rothert): In that conversation was - 
there any mention made of your handling of other 
lines of eanned good products ? 

A. They told me that I 

Mr. Cullinan: If your Honor please, I would! 
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suggest that rather than leading the witness, he ask 
him what the conversation was without asking him 
whether something was said [34] about this or that 
or the other; I think the witness should testify to 
the whole conversation. 

The Court: Well, if it is an involved, long con- 
versation, I never see any objection to referring to 
a general subject matter as long as the question is 
not leading, except the witness didn’t answer the 
question. He talked about some plan being made. 
The question was what was said on the subject of 
your handling other lines. 

Mr. Rothert: Other brands of canned food prod- 
ucts. 

The Court: Of canned foods. 

A. Mr. Flynn said, ‘‘It is specifically understood 
that you will handle our Hunt lines exclusively, and 
not Libby or Del Monte or any other line.”’ 

And I said, ‘‘That’s our understanding also. We 
will handle the Hunt line exclusively to the commis- 
sary stores.”’ 

Q. (By Mr. Rothert): Was there anything said 
about what territory you would work in on thees 
proposed sales? 

A. At that time we had 
was said. 

Mr. Rothert: No. 

The Court: No. Just state what was said. 

A. Well, he said to us, ‘‘Could you handle the 
11 western states?’’ And I said, ‘‘No, it is too much 
of a job: we don’t have the personnel and we can't 


I will tell vou why that 
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do it. We will take Northern California in your 
territory.’’ And that included all the military bases 
north of the Kern County line, the [35] southern- 
most one being Camp Cook at Lompoc, that is the 
nearest south of San Luis Obispo, and the northern- 
most base being Beale at Marysville. 

Q. What, if anything, did Mr. Flynn say about 
the territory ? A. How is that again? 

Q. What, if anything, did Mr. Flynn say about 
this northern California territory ? 

A. He said that is the territory we could have. 

Q. After that conversation with Mr. Flynn, what 
did you do next in preparation for this handling of 
Hunt’s sales ? 

A. What was the next move we made after that? 

Q. Yes. 

A. At Mr. Flynn’s instructions we went r Los 
Angeles and reported to Mr. Miller. 

Q. All right. When did Mr. Flynn instruct you 
to go to Mr. Miller? 

A. Immediately at the conclusion of our conver- 
sation that we just talked about. 

Q. All right. Did you go to see Mr. Miller? 

A. I did. 

Q. When? 

A. About the 9th of September, if I remember; 
about that time. 

Q. And how long after your conversation, with: 
Flynn was it that you went to see Mr. Miller? [36]| 

A. I would say it was three or four days or five’ 
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days; it depends on how the weekends fell there. 
Tt might have been a week. 

@. And when you talked to Mr. Miller, was there 
anvone else present ? 

A. I talked to Mr. Miller in his office at that 
time. 

Q. Was anyone else in his office at that time? 

A. No, not as J remember. 

Q. What was the conversation you had with Mr. 
Miller on about the 9th of September down in Ful- 
lerton? 

A. I told Mr. Miller that Mr. Flynn and I had 
come to an agreement and told him that Mr. Flynn 
had told us that we could have the territory for a 
minimum of ten years or as long as we would like 
to have it. Mr. Miller said that was all right with 
him if it was all right with Flynn, because Flynn 
had charge, and he didn’t have anything to worry 
about. I believe we had lunch together and I came 
home. 

Q. Were there any details at al] concerning this 
arrangement with Hunt mentioned by either you or 
Mr. Miller in that conversation ? 

A. I explained to Mr. Miller as J explained to 
My. Flynn generally—I might not have went into 
as much details—I don’t believe I did, because Mr. 
Miller was very busy and I didn’t take the time, 
because I understood—— 

Q. Just a minute. I just asked you whether any 
details [87] were mentioned, not any reasons for 
their being mentioned or not mentioned. Do you now 
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recall any details concerning this arrangement that 
were discussed between you and Miller in that con- 
versation ? 

A. We discussed the no-profit angle and why—— 

Q. What was said in that regard ? 

A. I told Miller that we had found out since 
the last time I saw him that there would be no 
profit in it for a while and the reasons why. 

Q. I want you to tell us what was said. You 
didn’t say, ‘‘The reasons why,’’ did you? 

A. Well, I told him the reasons why. 

Q. What did you say? 

A. I said to Mr. Miller, ‘‘We found out since 
the last time I saw you that the price list in the 
commissary stores was very low and we would have 
to sell at that list for a while and that we couldn’t 
make any money for two or three years.”’ 

Mr. Miller said to me he understood that. 

Q. Was the subject of the territory mentioned 
in that conversation with Miller? Let me withdraw 
that. Were any of the subjects of territory, length 
of time, whether or not it was to be exclusive, or 
any other details mentioned in this particular con- 
versation between you and Miller? [38] 

A. I told Mr. Miller we had an exclusive ar- 
rangement that we wouldn’t feature any other line 
of canned goods in competition, we would handle 
Hunt’s exclusively. I told Mr. Miller that Mr. Flynn 
had given us the Northern California territory 
which was directly under his jurisdiction. 

Q. Did you ever talk to Mr. Church of the Hunt 
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Foods Company ? A. Yes. 

Q. What was his position ? 

A. He was credit manager. 

Q. When did you talk to him the first time other 
than maybe meeting him? I think you said you 
might have met him. 

A. Yes. I believe that I talked to Mr. Chureh 
on this trip that I talked to Mr. Miller. 

Q. Did you have any correspondence with Mr. 
Chureh ? 

A. Some time during the month of September 
I wrote Mr. Church a letter, I believe. 

The Court: Do you want to offer that? 

Mr. Rothert: I want to offer this. 

The Court: You want to offer it in evidence? 
Any objection ? 

Mr. Cullinan: No objeetion. 

Mr. Rothert: This is a letter from L. W. Phil- 
lips to Hunt Foods, Ine., attention Mr. John Church, 
dated September 17, 1951. [39] 


(Whereupon the letter referred to was 
marked Plaintiff’s Exhibit No. 1 in evidenee.) 


©. (By Mr. Rothert): I show you Plaintiff's 
Exhibit 1, Mr. Pmllips, and ask you is that a letter 
that you wrote on the date that it shows ? 

A. Yes, sir. 

Q. Now, do you recall when you saw Mr. Chureh, 
talked to Mr. Chureh the first time before or after 
writing that letter? 

A. If my memory serves me right, I talked to 
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Mr. Church prior to this letter—met him and 
talked to him. 

Q. Did you have more than one conversation 
with Mr. Church during the fall of 1951 or just 
one? 

A. I believe just one—one conversation con- 
cerning our business connections. We, of course, 
met and passed the time of day but I think the busi- 
ness session was a result of this letter. 

Q. I will ask you to read the last paragraph of 
Plaintiff’s Exhibit 1, and ask you if that refreshes 
your recollection at all about the times when you 
may have talked to Mr. Church. 

A. The last paragraph? 


“T would like to call on you Friday, Sep- 
tember 21, and answer any questions you may 
care to ask. We are anxious to get started with 
the new crop [40] coming up. Our chances are 
immediate for a considerable purchasing activ- 
ity in the resale field. There are several outlets 
have been buying everything and naturally a 
line of foods, such as Hunt’s, would appeal to 
them. Would you please advise if the Friday 
appointment mentioned is O.K.?”’ 


Q. Now, did you see him after this letter of 
September 17th on or about Friday, the 21st of 
September ? A. Yes, sir. [41] 

Q. Now, when you talked to Mr. Church, what 
was the subject of your discussions ? 

A. The subject of our discussion was the basis 
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of this letter pertaining to credit and how much 
eredit we would have to have, and how we were to 
pay it. 

Q. Was anyone else present when you and Mr. 
Church talked ? 

A. I don’t believe there were, no, just Mr. 
Church and I. 

Q. Will you tell the Court what the conversation 
was that you had with Mr. Church at that time? 

A. Mr. Chureh told me that he had decided to 
give us a line of credit of $5,000, and that we were 
to pay it—and our discount period would be 2% 
ten days, and I said, ‘‘Mr. Church, our investiga- 
tion has shown, which we had made previous, that 
$5,000 would not be enough for one comuinissary. 
It is impossible to have it on $5,000.”’ 

And he said, ‘‘ Well, that is all right. Do the best 
you can do.’’ And that was the end of our conver- 
sation. 

Q. Did you have any further conversations with 
either Mr. Flynn, Miller or Church after those con- 
versations you have already talked about and _ be- 
fore you started actually selling the Hunt line to 
the commissary stores ? 

A. I believe in the interim between the starting 
—I mean in this time between September and De- 
eember 1st—I wrote Mr. Ried a letter, because he 
had asked me 

Q. I asked vou about conversations, not [42] 
letters. 
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A. I wrote Mr. Ried a letter, that is all, no other 
conversation as I remember. 

@. Did you see Mr. Flynn again at any other 
time? 

A. Yes, we saw Mr. Flynn probably three or 
four times about samples, labels, new prices, found 
out more about the buying he was doing, and so 
forth. 

Q. Did you see Mr. Miller again after you talked 
to him the second time, which you said was about 
September 9th ? 

A. I don’t remember. We might have seen Mr. 
Miller some time after that but I don’t remember 
that. It seems like we were down there. I don’t 
remember. Maybe I was. 

@. When did you start buying products from 
Hunt for use in this business of selling to the com- 
missary stores ? 

A. We began to put a little stock in our ware- 
house to carry this on I believe October or Novem- 
ber, some time in there, if I remember. 

Mr. Cullinan: Counsel and I will stipulate that 
there were purchases made by Wellington Phillips 
Company from Hunt Foods on October 11th and 
12th and 25th of 1951 for delivery to Wellington 
Phillips Company and marked ‘‘ Promotional stack- 
ing and/or shipping allowance has been deducted.” 

Q. (By Mr. Rothert): These purchases that I 
have just described in October, 1951, Mr. Phillips, 
what were they for? 

A. They were for an inventory to carry in our 
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warehouse to supplement other items we might bring 
in later. [43] 

Q. Did you have any sales of the Hunt line to 
the commissaries that these purchases would fill at 
that time ? 

A. Yes, in the month of December we could 
have. It is impossible for me to answer that ques- 
tion directly. 

My. Rothert: Will you stipulate that a letter was 
addressed on Nevember 26th, 1951 by Wellington 
Phillips Company to Hunt Foods, Attention Mr. Ed 
Steiger ? 

Mr. Cullinan: I will. 

Mr. Rothert: I would lke to offer this copy of 
that letter as plaintiffs’ exhibit next in order. 

Mr. Culliman: TI have the original of Mr. Phil- 
lips’ letter, attached to which is the document re- 
ferred to-in the letter, and which Mr. Phillips sug- 
gested in the letter to be used. The document that 
Mr. Rothert just mentioned is the actual one that 
was used as modified a little bit. In other words, 
Mr. Phillips prepared this. 

Mr. Rothert: The exhibit I introduced has that 
also. 

Mr. Cullinan: Does it? 

Mr. Rothert: Yes. In other words, Plaintiffs’ 
No. 2 has attached to it a form letter like the one 
you have. 

Mr. Cullinan: May I look at the form letter? 

Mr. Rothert: That is Plaintiffs’ Exhibit 2. I am 
now offering Plaintiffs’ Exhibit next in order, this 
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form letter signed Hunt Foods, Inc., by Howard 
Flynn, District Sales Manager. [44] 

Mr. Cullinan: No objection. 


(Form letter referred was thereupon re- 
eeived in evidence and marked Plaintiffs’ Ex- 
hibit 3.) 


Q. (By Mr. Rothert): I will show you Plain- 
tiffs’ Exhibit No. 3, Mr. Phillips, and ask you if 
you can identify that? 

A. Yes, sir, I identify the first one. J meant we 
sent this copy out. 

Q. The thing that you have in your hand, what 
is that? A. This on top? 

Q. No, both pieces of paper. 

A. A eopy of a letter sent out by Mr. Flynn to 
the military bases. | 

Q. Did you get some at that time? 

A. Yes. 

Q. When was that issued ? 

A. Prior to September Ist and after November 
26th or the date of that letter. 

Q. Who furnished you with copies of that form 
letter which is Plaintiffs’ Exhibit No. 3? 

A. Mr. Flynn. 

@. What use did you make of those form letters 
after that? 

Mr. Cullinan: I will object to that, if your: 
Honor please, as to what use this man made of the’ 
bulletins—his part of the arrangement with Hunt! 
is another question—but what use he made of them) 
could not be relevant. [45] 
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The Court: What was done with them? 

Q. (By Mr. Rothert): What use did he make 
of the form letters which Mr. Flynn furnished to 
him, the copies that he got from Flynn ? 

The Court: Did you send them out? 

A. No, sir. 

Mr. Rothert: But Flynn sent him some or gave 
him some, and I asked him what use he made of 
the ones he got. 

The Court: Do you mean what did he do with 
them ? 

Mr. Rothert: Yes. 

The Court: Maybe he put them in his file. 

Mr. Rothert: What I had in mind is when he 
called on these commissary stores, he had them in 
his possession. 

The Court: Ask him that question. 

Q. When you went calling did you carry some 
of those with you? Awe Vesnsit 

Q. (By Mr. Rothert): When did you start sell- 
ing Hunt’s products to the commissary stores? 

A. On or about the 1st of December, 1951. 

Q. For how long a period of time did you sell 
Hunt’s products to the commissary stores in that 
manner ? 

A. On or about the last week of April, 1953. 

Q. From December 1 to late April, 1953? 

A. Yes, sir. 

Q. How many different military bases or com- 
missary stores [46] did you do business with ? 
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A. Approximately 19. 

Q. What was the price or price basis which you 
paid Hunt Foods for the canned foods that you 
bought from them and then resold to the com- 
missary stores ? 

A. We bought Hunt foods on a jobber’s basis. 

Q. (By the Court): You mean the same price 
that other jobbers paid? 

A. Yes, sir. 

Q@. (By Mr. Rothert): Was there just one 
jobber price for all jobbers or was there variation 
in jobbers’ prices? 

A. I was told there was just one jobbers’ price 
and that was the price list that we got. 

@. In your sales of Hunt food products during 
this period from December, 1951, to April, 1953, did 
the volume of sales increase, decrease or remain 
constant? What was the experience that you had? 

A. We had an increase in volume. 

Q. What happened as to the number of items of 
the Hunt line that were sold to the commissary 
stores during the period of time you were selling? 

A. We increased the items in the commissary 
stores. 

Q. When you started out were there any com- 
missary stores that did not have any Hunt’s prod- 
ucts in there at all? 

A. Well, it would be impossible to say that, 
Mr. Rothert. [47] I would say there was a sub- 
stantial amount. 
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Mr. Cullinan: Just a minute. Tf it is impossible 
to say, I suggest that he not say it. 

The Court: Yes. You can’t ask it. Ask another 
question. I suggest that because he will make an- 
other talk if you do not. I am not saying this to 
be critical, but that is the experience with many wit- 
nesses. So if the lawyer keeps the thing in hand, we 
get the facts quicker that way. 

Mr. Rothert: Does your Honor intend to con- 
tinue beyond twelve? 

The Court: We might recess until 1:30. 


(Reeess.) [48] 


Afternoon Session—1:30 P.M. 


oO. (iy Mr. Rothett). Mm Phillips, anathe@se 
commissary stores what did you find was the situa- 
tion as to the number of different brands of an item 
of canned goods as compared to super markets and 
bie grocery stores? 

A. We found a limited number of items in each 
store due to their restriction on the number of items 
that they could carry in any given item. 

Q. In the ordinary super market, like a Safe- 
way store, Purity, or something like that, how many 
different items do they earry or how many different 
brands of the same item do they carry? 

Mr. Cullinan: If your Honor please, there is 
nothing im the record to show that this witness is 
familiar with what the super markets carry. His 
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business apparently has been in dealing with gov- 
ernment commissaries. 

The Court: I do not see the materiality of this. 

Mr. Rothert: I agree that it may not be mate- 
rial. The number that is carried in the grocery 
stores may not be as good as it would be if it were 
compared to, you might say, the civilian business. 

The Court: Still I do not quite see the materi- 
ality as affecting either the contract or damages. 

Mr. Rothert: I will withdraw that question. 

Q@. How many different brands of a single 
eanned food item [49] were carried in the commis- 
sary stores in 1951 when you started this work? 

Mr. Cullinan: Are you speaking of a particular 
commissary store? As I understand it, commis- 
saries differ one from the other. 

Mr. Rothert: I think the witness would have to 
explain that in his answer if there is a difference. 

The Witness: No, sir, the regulations—— 

The Court: Just a minute. What are you trying 
to show, counsel ? 

Mr. Rothert: That in these commissary stores 
they carried only three or four brands of a particu- 
lar item as distinguished from eight or ten or a 
large number of brands, so that if a brand was 
being handled by a commissary store that had fewer 
competitors in that particular line—for instance, 
string beans: If there were only three brands of 
string beans in a store, any one of the three had 
to compete only with the other two. If there were 
eight or ten brands of string beans in a store there 
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would be a different competitive situation. As I un- 
derstand it, the commissary stores were different 
from the ordinary super markets in that they only 
carried a limited number of brands of any one item, 
so that an item that is handled by a commissary 
store would have only two or three other brands to 
compete with for the commissary business. 

The Court: What is the materiality of 
that? [50] 

Mr. Rothert: J think it would be material to the 
question of damages. The prospects of obtaining a 
share of the commissary business—— 

The Court: You mean it would make it more 
certain of ascertainment of the damages? 

Mr. Rothert: I think so, yes. 

The Court: LHasier of ascertainment. 

Mr. Rothert: Yes. 

The Court: You are now in a field in which you 
are establishing the manner in which alleged dam- 
ages for the claimed breach of contract are 

Mr. Rothert: In my questioning, I had not got- 
ten to the point of going into damages yet, but I 
wanted to bring out the various facts and details of 
his work in selling Hunt Ioods and the factors 
that made the sales to commissary stores a little 
different from ordinary sales to super markets, for 
an understanding of the problems and the work 
that he did. 

The Court: What is the materiality of that? 
‘Either there is a contract or there isn’t one. Either 
it was broken or it was not. Whether the work was 
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arduous, required a greater intelligence or a moder- 
ate amount of intelligence still would not be of any 
great importance, would it? 

Mr. Rothert: We will eventually come to the 
question of damages, and since the work terminated 
at a point before he had been able to earn any 
profit, the damages claimed are [51] going to have 
to be based on a prospective profit that he could 
have made had be remained on the handling of the 
line for the contract period. In effect, it was termi- 
nated after he had been promoting the line for a 
while, and our claim for damages and the plaintiffs’ 
estimate as to the prospects of profits will have to 
be based upon some of those factors. I think a com- 
plete understanding of the particular type of busi- 
ness involved would shed some light on the question. 

The Court: That may be so, but I do not know 
just what you are getting at here. What is the rela- 
tionship between any prospective loss of profits to 
whether or not there were fewer lines in the compe- 
tition of the commissary stores than there were in 
the general field? 

Mr. Rothert: Just for the purpose of argument 
or discussion of that point. 

The Court: It is not worthwhile discussing it. 
If it is not material, the Court won’t give it any 
weight. You want to establish the point that there 
were fewer lines—— 

Mr. Rothert: In the commissary stores they 
handled only three or four different brands. 

The Court: Ask him the direct question. 
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Mr. Cullinan: I would like to interpose the ob- 
jection, if your Honor please, that I do not think 
this is relevant to the issues in this ease or any Issue 
in this ease. 

The Court: J am not certain that it is either, 
counsel. [52] You ean either move to strike it or 
the Court will give it such weight as it-is entitled 
to have. It takes too long to discuss these things 
just to get in a minor point of evidence. Ask him 
the direet question, counsel. 

Q. (By Mr. Rothert): In the commissary 
stores, at the time you started in on the Hunt line, 
how many different items, different brands of the 
same item did you find were being sold in these 
commissary stores ? A. An average of three. 

Q. What was the largest number of brands of 
the same item that you found in any commissary 
store ? A. Four. 

Q. I think you testified during the time you 
worked on the Hunt line you were able to increase 
the profit margin on the resale to the commissary 
stores ? A. Yes, sir. 

Q. How were vou able to increase the profit 
margin? 

A. By selling the new items that had not been 
priced or sold before in the Hunt line in competi- 
tion with other items, and by increasing the prices 
on the merehandise they had previously bought. due 
to a market condition going either up or down, 
which would force competition either up or down. 
I would not go down as far as competition went 
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down and I would go up as far as competition went 
up. That was our method of increasing the 
profit. [53] 

Q. You spoke about a market condition. Would 
that market condition affect the price of Hunt’s 
selling price to you? Ace esi 

Q. How would it increase the profit margin if 
you just raised your prices to the commissary stores 
by the same amount as the increase of the Hunt’s 
price to you? 

A. When this market changed most of the com- 
petition would automatically go up as a rule. The 
market raises up. I would raise up more than the 
increase to me was. As an example, if the price went 
up a dollar, and I was under competition a dollar, 
they would raise a dollar, I would raise a dollar and 
a half, as an example. 

Q. Would that be a case price? 

A. That is a ease price I am talking about. 

Q. I will show you some various invoices from 
Hunt Foods to you, a memorandum of purchases 
from commissary stores in various military bases, 
and ask you if you could refer to any examples 
where you were able to increase the profit margin 
in sales to the same commissary stores? 

A. We will take, for instance, Camp Cook, which 
is Lompoc in Southern California 

Mr. Cullinan: What was that again? 

The Witness: Lompoc, one of our first sales at 
Lompoc was made, say, February of 1952, delivery 
in March of 1952. We grossed on that order one 
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and three-quarters per cent. On [54] a $581 we 
made $10.83 gross. And the same base in April of 
1953 we had inereased our profit margin to 1414 
per cent. 

Mr. Cullinan: You mean on a sale made in 
April, 1953 

Mr. Rothert: May I see what the witness is re- 
freshing his recollection by ? 

The Witness: November, 1952, this is. 

Mr. Cullinan: I didn’t understand the testi- 
mony. Was it that you grossed $10 on the whole 
order that is dated March 20th, 1952? 

The Witness: I will have to see it again to iden- 
tify it, Mr. Cullinan. I have notes on the bottom of 
the order. This order is 1251, December, 1952, cost 
us $403.45. 

The Court: You are going over the same mat- 
ter again. You have testified to that. Let us move 
along. If there is going to be any accounting in the 
matter I will refer it to a referee. I am not going 
to hsten to an accounting in this case. 

Mr. Rothert: I intended to ask him for some 
other examples of an increase in the profit margin. 
Tf your Honor thinks it would be unnecessary to 
take the time to do that 

The Court: The other side can cross-examine on 
it. You sold him some kind of a commodity later on 
and because there was a change in the market con- 
ditions you made more profit, is that right? 

The Witness: Yes, sir. [55] 

The Court: What is extraordinary about that? 
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Mr. Rothert: I do not think there is anything 
extraordinary, your Honor. 

The Court: What has that got to do with this 
case for breach of contract? Is it in connection with 
the claim for damages that he was arriving at a pe- 
riod when it was commencing to get profitable? Is 
that the point? 

Mr. Rothert: Yes, detailed proof of his inten- 
tion to have to sell the line without profit for a 
while before he could develop a profit margin for 
himself and start to make money. 

The Court: He has covered that. I don’t quite 
get the point of that though. I should not interrupt 
your examination, but it is not clear to me on that 
point. If the market conditions change, then that 
has nothing to do with—that is a normal thing. But 
what has that got to do with the idea that he had 
to sell it at no profit or at a loss for a long period 
of time? 

Mr. Rothert: It was not that market conditions 
alone enabled him to make a profit, but when there 
was a market change, he was then able to decrease 
the spread between the Hunt prices and the com- 
petitors’ prices and create a marginal profit for 
himself. 

The Court: Why don’t you bring that out? Ask 
him questions along that line. Otherwise it isn’t 
clear to me. [56] Perhaps I should not have inter- 
rupted your examination. Maybe I am premature 
about. it. 
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Q. (By Mr. Rothert): Will you explain to the 
Court, Mr. Phillips, how you were able to get what 
you have said was a 14 per cent profit on the order 
in November, 1952, when you only got one and 
three-quarters per cent profit on the order early in 
1952 to the same commissary store in Camp Cook? 

A. At the first order in Camp Cook prices had 
been posted by Hunt Foods, by their sales force. As 
time progressed we added new items with a profit, 
a few, and then naturally the old prices were an- 
tique at that time and we automatically went up as 
far as we could toward competition on certain 
items, and that was our plan when we first started 
to do that, as we knew from a survey that it made 
competitive prices. 

Q. How much of a spread, if any, was there be- 
tween the Hunt prices when you started this work 
and the competitive prices? 

A. About 25 per cent. 

Q. You have given one example. What was your 
experience as to the profit margin on sales to other 
commissary stores other than to Camp Cook? 

A. Approximately the same. Our first gross was 
one per cent and our last gross was nine at the 
end of 1952. 

Q. What do you mean by the last gross? Do vou 
mean an average? i, “Ves. [57] 

@. Was there any occasion when somebody from 
Hunt Foods went with you to visit the commissary 
stores ? A. Yes, sir. 

Q. Who went with you? A. Mr. Steiger. 
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Q. When did he go with you? 

A. The date I am not able to say. Some time. 
during the month of April, I believe, 1953. 

Q. I will show you a letter dated March 6, 1953, 
and ask you if that is the letter you received from 
Mr. Steiger of Hunt Foods? 

A. Yes, sir, this is the letter and the date I re- 
ferred to. I was mistaken by about a month. 

Q. Does that refresh your recollection as to 
when Mr. Steiger went out with you? 

A. That is right. 

Q. When did he go with you? 

A. The week previous to March 6. 

Q. 1953? A. Yes, sir. 

Mr. Rothert: May I offer this letter into evi- 
dence, your Honor? 


(Letter referred to was thereupon received 
in evidence and marked Plaintiffs’ Exhibit 
No. 4.) 


Q. (By Mr. Rothert): Were there any hases, 
any commissary [58] stores where you had suc- 
ceeded in getting a large number of Hunt’s items 
accepted in a store? 

A. ‘Two particular bases at the close, at the time 
they asked us to stop, was Treasure Island and 
Alameda Naval Air Station, and on this trip with 
Mr. Steiger 

Q. I haven’t asked you about that. Was Mr. 
Steiger with you at any time when a purchasing 
officer for commissary stores made statements con- 
cerning the handling of the Hunt line? 
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A. Yes, sir, Mather Air Base, which was one of 
the largest. The purchasing officer told us that due 
to the service we had given them and being there 
on a eertain date and helping with their price 
again, seleetion of items, he was now ready to put in 
Hunt’s line 100 per cent. 

Q. Mr. Steiger was present? APY es Sir. 

Q. Did that occur on the trip that is referred to 
in Mr. Steiger’s letter of March 6? 

mh. Yespsir. 

Q. Did that similar situation happen anywhere 
else ? 

A. A similar situation happened at Mare Island. 
At that time one of Mr. Steiger’s salesmen was liv- 
ing in Vallejo, I believe, and he wanted to take the 
orders at Vallejo, Mare Island, which was all right 
with us because we were busy anyway, and when 
we went in we met a Commander Shea. 

Q. When you say ‘‘we,’’ who do you mean? [59] 

A. Mr. Steiger and myself. Commander Shea 
and J went in the Navy together. Mr. Steiger found 
that out and he said, ‘‘Well, Phillips, you may as 
well take this base over, too, and handle it if vou 
have the time.”’ 

T said, ‘‘We will find the time.”’ 

Q. Was anything said about the Hunt line? 

A. He said he would put it back. 

Q. He would what? 

A. He said he would support the hne, Com- 
mander Shea, and that he would prefer that we 
have it. 

: Q. Were there any commissary stores that you 


128 Hunt Foods, Inc., ete. vs. 


(Testimony of L. W. Phillips.) 
did not handle immediately when you started in De- 
cember Ist, 1951? A. Yes, sir. 

@. Which ones? 

A. Hamilton Air Force Base and later on, be- 
cause they opened and we didn’t know it, San Luis 


Obispo. 
Q. Did you eventually handle Hamilton Air 
Force Base? A. Yes, sir. 


Q. What was the occasion for it being taken 
over by you when you did not start out handling 
Hamilton Air Force Base? 

A. Hamilton Air Force Base—one of the sales- 
men who lived over there hadn’t had any trouble 
and his business was pretty good. They got ready 
to transfer. When they got ready to transfer, they 
asked us to take over the service at that base also, 
and I have forgotten the date—it is on our [60] 
invoices—San Luis Obispo opened up a commissary 
store and I didn’t know anything about it. One of 
their salesmen went in and took the first order. They 
called us in getting that order to us and told us to 
service the account, which we did. 

Q. In the handling of the Hunt line from De- 
cember 1, 1951, to the end of April, 1953, do you 
know whether you made, lost money or broke even 
on it? 

Mr. Cullinan: If your Honor please, I think the 
books and records of the man would be the best evi- 
dence of that, or his income tax returns. 

The Court: Did you have any pretrial or prelim- 
inary discovery in this matter? 
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Mr. Rothert: We had some depositions. 

The Court: Haven’t you covered the matter of 
records ? 

Mr. Rothert: Books were made available for 
inspection. 

The Court: J am not going to take time to have 
the books produced and go over the books. That 
should have been done preliminarily. That is one of 
the reasons for our rules in the Federal Court. 
Frankly, gentlemen, in a case that comes here 
under the diversity Jurisdiction, to take a lot of time 
going over somebody else’s books—that is something 
you could have attended to by yourselves and not 
taken the time of the Court. 

Mr. Rothert: They have been available. I think 
the witness is entitled to state the general situation, 
whether [61] or not he made or lost money. If they 
Wish to cross-examine him on it or impeach him on 
his examination of the books, I think it is a privi- 
lege the other party has on cross-examination, or 
we can call his accountant in and let him give his 
conclusion of a study of the books if the Court does 
not want to be burdened with the books. 

The Court: I am just saying that is something 
you could have accomplished in pretrial procedure. 
A statement of the business of the plaintiffs vou 
could have covered by deposition, request for ad- 
Missions, interrogatories, demands for production, 
and so forth, and have a statement made up as to 
the financial status of the account rather than here 
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in the trial of this case. That does not make 
sense. [62] 

Mr. Cullinan: I think the man’s income tax re- 
turns would be the best evidence of his profits for 
the year 1952, or whatever year we are speaking of. 

The Court: Not necessarily. The books would be 
just as good evidence if his testimony is that they 
are correct. On cross-examination you can go fur- 
ther into it. What I am saying now is why wasn’t 
this done before, gentlemen? The trial is not the 
time for discovery of the evidence, I don’t care how 
important this is, but technically I think counsel’s 
objection is good; that whether or not there was a 
profit depends on what his records show if they 
kept records. He is entitled to object to it on the 
ground that it is not the best evidence. 

Mr. Cullinan: I think that the income tax re- 
turn would be a good summary of the income and 
expenses. 

Mr. Rothert: That isn’t the question I asked 
him. 

The Court: That is not the question. The ques- 
tion was whether or not he made a profit or loss. I 
have no particular objection to his stating whether 
he made a profit or a loss, but if it is a question of 
amount, then the records would have to be pro- 
duced. 

Mr. Rothert: I have no question of amounts. 

The Court: J beg your pardon? 

Mr. Rothert: JI don’t intend to make any point’ 
of amounts. [63] 

The Court: Oh. 
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Mr. Rothert: Just a loss in an undetermined 
amount or a profit in an undetermined amount. 

The Court: <All right; let him answer that. 

Q. (By Mr. Rothert): During the time you sold 
the Hunt line to the commissary stores, did you 
have a profit or a loss or break even on the Hunt 
business ? 

A. We lost on the Hunt business. 

Q. What was your largest item of expense? 

A. Traveling. 

Q. Other than the cost of goods that you had to 
buy from Hunt’s? A. Sir? 

Q. Other than the cost of the merchandise that 
you paid to Hunt’s, what was vour largest item of 
eost of doing business in handling the Hunt’s line? 

A. Traveling and billing. 

Q. During the time from December Ist, 751, to 
the end of April, 53, what generally was vour status 
as to paying the Hunt invoices? Did you owe Hunt 
or did you always keep current or what? 

A. We always owed Hunt money. As the busi- 
ness inereased the amount we owed them increased, 
and it got up at one point to $35,000 and dropped 
down to the time thev closed, of 25. [64] 

Q. What was the situation as to how rapidly the 
government paid vou on the sales you made to the 
commissary stores? 

A. The sales—the payments would average 30 
days from our billing dates, and the billings dates 
would be a week ahead—ahead of Hunt's invoices, 
Which would be five weeks, approximately. 
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Q. Did you at one time assign an accounts 
receivable to Hunt’s Food to cover some unpaid 
invoices of Hunt’s Food to you? A. Yes. 

Q. Did you sign some trade acceptances cover- 
ing your obligations to Hunt’s Foods on these in- 
voices after the termination ? A. Yes, sir. 

Q. I show you what purports to be a letter 
dated April 16, 1953, and a statement of April 16, 
1953, signed by Ed W. Steiger, and ask you if you 
identify that as a letter you received from Hunt’s 
Foods on or about the date that it bears? 

A. Yes, sir. 

Mr. Cullinan: What was the date of that again, 
Mr. Rothert? 

Mr. Rothert: April 16th. 

May I read the letter for the Court’s attention? 

The Conrt: Certainly. 

Mr. Rothert (reading): ‘‘ Dear Mr. Phillips: [65] 

‘Your statement attached appears to be in much 
better shape than previous statements, in that only 
1953 items are listed. We would, however, be much 
happier if you could clear up all January and Feb- 
ruary items which are a httle beyond what our 
credit department expects in the way of progress. 

“Thank you for your help in getting our state- 
ment adjusted to quite a reasonable standard. 

“Very truly yours, Hunt Foods, Inc., by Ed We 
Steiger, Assistant District Sales Manager.”’ 

The Court: Is that Exhibit 5? 

The Clerk: It wasn’t offered. 

Mr. Rothert: I offer it at this time. 
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(Whereupon letter referred to was marked 
Plaintiff’s Exhibit No. 5 in evidence.) 


Q. (By Mr. Rothert): At the time that you 
stopped selling Hunt Foods to the commissary 
stores, I think you have already testified that that 
resulted following a phone call from Mr. Steiger? 

A. Yes, sir. 

Q. When was that phone conversation ? 

A. I would say it was about the 26th of April, 
if that fell on a week day, a working day; about 
that time. 

@. And will you tell the Court what the conver- 
sation was you had with Mr. Steiger on that [66] 
occasion ? 

A. Mr. Steiger called me and said, ‘‘ Phillips, we 
have been advised by Fullerton that Schwartz & 
Company will take over the selling of Hunt Foods 
on the first day of May. At that time you will 
stop.”’ 

And I said, ‘‘ Ed, that is what we have been hear- 
ing,’’ and I said, ‘‘ You fellows know the agreement 
that vou have with us.’’ He said, ‘‘I know, but the 
whole thing is out of our hands and it is out of 
Miller’s hands.’’ That’s all. 

But that morning J had taken an order for 

Q. Just a minute. wy. (OAK, 

Q. I just asked you about the conversation. 

Pe “O.K. 

Q. You said in that answer your statement was 
‘*That’s what we’ve been hearing.’’ What are you 
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referring to when you say, ‘‘That’s what we’ve been 
hearing’’? 

A. As early as the first of March, 1953, I had 
been told by two different purchasing people that 
they had been told that we were going to lose the 
Hunt account. 

Q. All right. I will show you what appears to 
be a copy of a letter dated March 15, 1953, addressed 
to Lee Miller with the name ‘‘ Phillips”’ typewritten 
on the bottom. What is that? 

A. That is a letter I wrote Mr. Miller on the 
date shown here relative to my hearing again or 
hearing of the fact [67] that we were going to lose 
the account. 

Mr. Rothert: May I offer this as Plaintiff’s ex- 
hibit next in order, your Honor? Do you want me 
to lay the foundation? 

Mr. Cullinan: Yes, because it will develop in 
our testimony that this letter was never received, 
so I think we ought to have a little more founda- 
tion for the introduction of this. 

Mr. Rothert: I don’t know if counsel is object- 
ing or not, but this appears to be a copy of a letter 
of March 15, 1953. What did you have to do with 
any original of that letter? What did you do with 
it? A. I came back from a sales trip. 

Q. Just tell us, did you 

A. I mailed it. 

The Court: Did you dictate this letter? 

A. No, sir; I wrote it. 

Q. What? A. I wrote it. 
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Yes, sir; at this post office. [68] 

(By Mr. Rothert): At about the date that 

appears on the letter? A. The same date. 
Mr. Rothert: J would like to offer it at this time. 


Q. Ona typewriter yourself? 

A. Yes, as I did most 

Q. And after you wrote it, what did you do? 
A. Mailed it. 

Q. Yourself? 

be. 

Q. 


(Whereupon letter referred to was marked 
Plaintiff’s Exmbit No. 6 in evidence.) 


Q. (By Mr. Rothert): I will show you what 
appears to be a copy of a letter dated April 15, 
1953, addressed to Hunt Foods, Inc., attention Mr. 
Lee Miller, with the typewritten name at the bot- 
tom, L. W. Phillips, and ask you to state what that 
is and what, if anything, you had to do with that 
paper ? 

A. I typed this letter also. That is a letter fol- 
lowing my next trip 30 days later to these same 
places where I had heard the same story. 

Q. Had you heard a rumor again that Phillips 
Company was going to be terminated from the 
Aunt line? 

A. Yes, sir. At that time I had heard they were 
going on supply bulletin. This trip I hadn’t heard 
the supply bulletin story; this one I had. 

Q. And when vou say “‘this trip,’’ you had not 
heard of the supply bulletin ? 

A. The first one, the March trip, we had no sup- 
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ply bulletin information. I didn’t hear of it then. 
The next trip I heard of the supply bulletin infor- 
mation. That is why I asked to be put on supply 
bulletin in that letter. [69] 

Q. Did you dictate or type this letter of April 
15th? A. That’s my typing again. 

Q. And did you sign and mail it? 

A. Yes, sir. 

Mr. Rothert: I would like to offer this subse- 
quent letter of April 15th as Plaintiff’s next in 
order. 

The Court: Very well. 


(Whereupon letter of April 15th, 1953, was 
received in evidence and marked Plaintiff’s Ex- 
hibit No. 7.) 


Q. (By Mr. Rothert): What effect, if any, did 
these rumors that you have testified to that Hunt’s 
line was going to be taken away from Phillips 
Company in March and April have on your busi- 
ness of selling to the commissary stores ? 

A. The bases that heard it, they had been told 
that they were going to buy it cheaper, and one 
particular base, Travis Air Force Base, made the 
statement after I had been working on it for a 
vear, said that—a Major Bradley said, ‘‘ Phillips, 
we hear very definitely that you are going to lose 
the account. Why worry about it? Why come over! 
it every two or three weeks and try to sell us, be 
cause we think you are going to lose it. We hear 
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it pretty definitely.’”’ And I got the same informa- 
tion from two or three other spots. [70] 

Q. The question is what effeet did that have on 
your sales to the commissary stores? 

A. Cut them down. 

Q. In this conversation you had with Mr. 
Steiger was there anything said about the money 
you owed to Hunt’s Foods in connection with ter- 
minating your arrangement? A. No, sit. 

Q. Did you talk to anybody else after you talked 
to Mr. Steiger on the telephone about your termi- 
nation? A. After it was terminated ? 

@. At any time after you talked with Mr. 
Steiger on the telephone on about April 26, 1953, 
did you talk to somebody else from Hunt’s Food 
about the termination ? APCS. 

@. Who did you talk to? 

A. I ealled Los Angeles, or Fuller, trying to get 
hold of Mr. Miller, and I couldn’t reach him, and I 
believe I talked to Mr. Erlanger or Mr. Hooper; 
TI am not sure whieh of those two men I talked to. 

Q. How soon after the talk with Steiger was it 
that you talked to their Mr. Erlanger or Mr. 
Hooper? 

A. The next few days, as soon as I could get. 
hold of them. I tried to see Miller for a few days, 
but eouldn’t get him, so I talked to somebody else; 
I don’t know who it was. I mean I don’t remember 
who it was; I didn't know them personally, so [71] 
I didn’t remember who they were. 
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Q. Is it your testimony you don’t know the 
identity of the person you talked to then? 

A. Yes, sir, because I don’t know them person- 
allv. I was told by Mr. Steiger to call, I believe 
Mr. Erlanger or Mr. Hooper, who were vice presi- 
dents I believe at that time. 

Q. What was the telephone conversation you had 
with either Mr. Erlanger or Mr. Hooper when you 
called them ? 

Mr. Cullinan: If your Honor please, I will ob- 
ject to this unless he can identify with whom he 
talked. He doesn’t know either of these gentlemen. 
He doesn’t know which one, if either, he talked to. 

The Witness: I talked to one of the two, but 
I know what I said. 

The Court: Well, if you don’t know which one 
you talked to, the proper foundation has not been 
laid; there is no way of meeting it. That will go 
out unless the witness can say who he talked to. 

Mr. Rothert: Well, I suppose that may be cor- 
rect. It seems unfortunate that the witness can’t 
yemember for sure which one he talked to, that the 
conversation is excluded. 

The Court: It may not be excluded; there may 
be other ways to get it in. 

Mr. Rothert: Yes, I appreciate that. 

The Witness: May I ask who the general sales 
manager was [72] at that time? Was it Mr. Er- 
langer ? 

Mr. Rothert: No, but if you talked to somebody 
who admitted he was the general sales manager or 
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said that he was somehody’s superior or said he was 

in the same office with somebody or something lke 

that, you may have a basis for identification. You 

called Mr. Miller and you didn’t get Mr. Miller? 
 Uedt’s right; I. couldn’t get hold of him. 

Q. What happened then? 

A. I ealled Mr. Steiger and he said, ‘‘ Well, get 
a hold of Mr. Erlanger or Mr. Hooper.’’ Mr. Er- 
Janger— 

Q. Who did you ask for then when you called 
next? 

A. I believe I asked for Mr. Hans Erlanger. 

Q. What happened when you asked for Mr. 
Hans Erlanger? 

A. I would say he is the man I talked to. 

Mr. Cullinan: TJ ask that that answer be stricken 
as not responsive to the question. 

The Witness: I definitely say I talked to Mr. 
Hivlanger. 

Q. (By Mr. Rothert): Well, you asked for Mr. 
Hans Erlanger. Then what happened after you 
asked for Mr. Hans Erlanger? 

A. I talked to him on the telephone. 

Q. A little while ago you said you weren’t sure 
whether you talked to Erlanger or Hooper. Did 
somebody come on the phone? 

A. Somebody came on the phone. 

Q. And what was said when somebody came on 
the phone? [73] 

A. I said to them that they had cut us off awful 
quick up here. 
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Q. Did you ask anything about who you were 
talking to or did you just talk to an unidentified 
voice ? A. J asked who I was talking to. 

Q. Well, what was said? What did the other 
voice say? 

A. This person said, ‘‘Mr. Erlanger.’’ That is 
the person; I remember now I talked to Erlanger. 
It may not have been this particular time immedi- 
ately after they quit, but I talked to Erlanger within 
a few days after we quit—after they quit us, rather. 
I was rather upset at that time and I was getting 
a hold of anybody I could, but I talked to Mr. Hans 
Evlanger within the week after this termination, 
and I told him we had been cut off rather suddenly ; 
that we had had an agreement up here 

Mr. Cullinan: Just a minute; I object to the 
answer as not responsive to the question. I don’t 
know whether we are talking about one conversa- 
tion or a subsequent one. The one that you are 
asking about, I don’t know whether we are talking 
about that or one subsequent. 

The Court: What conversation did you want to 
bring out? What conversation did you wish to ask 
the witness about? 

Mr. Rothert: The next conversation with any 
representative of Hunt’s Foods after the phone call 
from Mr. Steiger telling him that they were not 
to sell starting May 1st. I [74] asked the witness 
to explain whether he knows to whom he talked on} 
the very next conversation after Steiger’s conver- 


sation. 
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The Court: Yes. Can he answer that? 

Q. (By Mr. Rothert): Do you know what rep- 
resentative of Hunt’s Foods you talked to next after 
talking to Mr. Steiger on about April 26 on the 
telephone ? 

A. The next person I talked to after Mr. Steiger 
was Mr. Erlanger; I am sure of that now. 

Q. And how much after the phone conversation 
with Mr. Steiger was it that you talked to Mr. 
Erlanger ? 

A. Within a period of seven to eight days; I 
would say ten days. 

Q. All right. Will you state what conversation 
you had with Mr. Erlanger on the telephone on that 
occasion ? 

A. J told him that we had been trying to get 
hold of Mr. Miller for several days and couldn’t, 
and I was advised to eall him; and that we had been 
eut off up here and that we had an agreement with 
Hunt’s to sell their line in Northern California. 
And he said, well, they didn’t have any record of 
that agreement down there. 

I said, ‘‘ Well, I don’t know anything about that: 
we have it up here. Mr. Flynn made it. And that 
we have been selling 1t and we have reduced our 
bidding business and we want to know if we can’t 
have and maintain Northern California.’’ [75] 

He said, ‘‘The contracts have already been writ- 
ten with the New York concern and we ean’t do 
anything about it.’ 

Q. Is that all the conversation on that occasion, 


142 Hunt Foods, Inc., etc. vs. 
(Testimony of L, W. Phillips.) 


then ? A. As far as I can remember. 
Q. Did you ever talk to Mr. Miller about the 
termination ? A. Yes, 


Q. When, and was it a personal talk or a phone 
conversation ? 

A. I don’t remember a phone conversation with 
Mr. Miller after the termination, right immediately 
after. I went down to see Mr. Miller. 

Q. When did you go down? 

A. I would say the middle of May. 

Q. Did you talk to him? A. Yes, sir. 

@. Was anyone else present? A. No. 

Q. What was the conversation you had with Mr. 
Miller when you saw him down at Fullerton? 

A. I asked Mr. Miller what they were going to 
do about our agreement up here and he said, well, 
it was out of his hands but that he would try to get 
the line back for me in July, let them go 90 days— 
or August. July, I believe he said, the last of July, 
which would have been May, June, and July—and 
he would try to get the line back to me at that time. 

Q. Did you have a lot of correspondence with 
Hunt Foods after [76] the termination about the 
status of vour account and the invoices that had not 
been paid? A. Yes, sir, quite a bit. 

Q. That correspondence was mainly with Mr. 
Church, their credit manager? 

A. Yes, sir, that’s right. 

Q. I show you a copy of a letter from Hunt 
Foods. Inc., John L. Church, head of credit and 
collections department, addressed to Wendell Phil- 
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lips Company, dated October 8, 1953, and ask you 
if that is a copy of a letter you received except for 
the notation written in pen and ink on the face of 
it? 

A. Yes, sir, this is a letter we received. 

Q. That pen and ink notation, was that a nota- 
tion you made on it? 

A. I made it when I got the Ietter. I made it. 

Q. You made it when you got this particular 
piece of paper? A. That’s*right. 

Mr. Rothert: Shall we stipulate that this nota- 
tion be disregarded? 

Mr. Cullinan: Yes, so stipulated. 

Mr. Rothert: I would hke to offer this letter of 
October 8, 1953, as plaintiff’s next exhibit in order. 


(Whereupon letter of October 8, 1953, re- 
ferred to above was received in evidence and 
marked Plaintiff’s Exhibit No. 8.) [77] 


Mr. Rothert: The only purpose of that, Your 
Honor, there is a statement in the letter that says: 


‘‘In facet I have talked to Mr. Erlanger about 
the resumption of commissary business and al- 
lowing you to handle it on a commission basis. 
He tells me to ask you to hang on a little longer 
as the Francois Schwarz matter is being re- 
viewed and I hope one of these days to get this 
business back for vou.”’ 


Q. You have testified that vou signed some trade 
acceptances after the termination and that thev 
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covered the amount owing on the invoices from 
Hunt Foods. 

A. Yes, sir, I was asked to do that by Mr. 
Church so that on his books the account—— 

Mr. Cullinan: Just a minute, if Your Honor 
please. 

Mr. Rothert: All right. 

Mr. Cullinan: The question has been answered. 

Mr. Rothert: Yes, I will agree to that. 

Q. After the termination as of the first of May, 
1953, what business activities did you engage in 
after that? 

A. We started to resume our bidding business 
and we also went into the brokerage business to the 
domestic trade. 

Q@. What was the financial condition of your 
company after the termination as of May Ist, 1953? 

A. It was lower than when we started, but our 
statement of [78] fifty—— 

Q. Don’t tell us what some statement contains. 
We can produce the statement if we wish to use it 
—if anyone wishes to use it. 

Q. Did you have any capital after you were 
terminated on the Hunt Food line with which to 
operate your bidding business? 

A. Only accounts receivable. 

Q. To what extent were you able to resume the 
bidding business after that termination ? 

A. Percentage-wise ? 

Q. Well, make a comparison of the amount of 
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business yon had before you started handling the 
Hunt line. 

A. We were able to bid on probably 25 per cent 
of our previous bidding. 

@. Was there any 

Mr. Cullinan: If Your Honor please, I move to 
strike that answer as obviously a guess or a sup- 
position and not based on any factual knowledge 
that is before the court—it was probably some per- 


centage. 

The Court: It is a conjecture only. 

Mr. Rothert: I think it is an estimate or an 
opinion of the witness as to his own business. 

The Court: Unless he is using the word ‘‘prob- 
ably’? as synonymous with ‘‘about.’’ 

Mr. Rothert: If he is using it as synonymous 
with [79] ‘‘about’’ it would be an estimate. 

The Court: Well, ask him the question again. 

Mr. Rothert: I think maybe I can get at it 

The Court: He wants to know if vou can say 
now with any degree of certainty the approximate 
pereentage of business vou did after the cutting off 
of this Hunt business with relation to the business 
vou had at the time you took over the business. 

A. 25 per cent. 

Q. (By Mr. Rothert): Were there any factors 
that existed in the summer of 1953, affecting the 
bidding business that were not factors in 1951, be- 
fore vou started the Hunt line? 

A. Yes, sir. 

Q@. What were they? 
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A. Credit and capital. 

Q. In what respect was there any difference 
with vour eredit and capital in ’53, as compared 
wath 7517? 

A. In 51, we had a line of credit with Overseas 
Finance and Trading, who was our limited partner; 
also a line of eredit built up on a known profit 
structure that we had told people about. In ’51—or 
in °53 the profit structure had been eliminated and 
the line of credit had been disbanded. 

Q. You are speaking about the Overseas Finance 
and Trading Company line of credit? 

A. That’s right. [80] 

The Court: You did no other business except 
the Hunt business after you took over the Hunt 
line? A. Did we do any other business? 

Q. Yes. 

A. We did some. We reduced our bidding busi- 
ness, though. 

My. Rothert: I think he has previously testified, 
Your Honor, that prior to the time of the termina- 
tion the bidding business had been reduced to 20 
per cent of what it had been before. 

The Court: All right. 

Q. (By Mr. Rothert): Had the partnership 
made money or lost money in 1952, if you know or 
remember ? 

Mr. Cullinan: Jf Your Honor please, I submit 
the income tax returns are the best evidence whether ' 
they made or lost money in the year 1952, otherwise 
it is a guess or supposition. 
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The Court: Well, he is not asking for any fig- 
ures. The owner of a business ought to know that 
much about it. 

A. We lost money in 752. 

Q. (By Mr. Rothert): At the time of termina- 
tion can you state about how many different items 
in the Hunt line you were then selling to the com- 
missary stores ? A. Yes, we know. 

How many? A. Average? 

No, I didn’t ask about average. [81] 

You mean the highest number in any place? 
Yes. 

35. The lowest number would be one. 

{ think you said it was the Treasure Island 
~_—_ Officer who had stated he would take 
your entire line. How many items had you sold at 
Treasure Island ? 

A. Probably 35. But you must understand when 
they say entire line they, ‘‘We will put it in,’’ they 
had to eliminate certain other lines to put it in. 

@. Did you have any sales to Treasure Island 
after that statement by its purchasing officer before 
you were terminated, do you remember? 

A. Yes, as items were eliminated, he would buy 
that item of Hunt’s, replace it with Hunt’s instead 
of some other brand. 

Mr. Cullinan: J didn’t get that answer. 

The Court: Read it. 


i OPOPOOS 


(Answer read.) 


Q. (By Mr. Rothert): Do you know what 
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quantities of Hunt’s canned foods you sold to the 
commissary stores during the period you had the 
line? A. In 1952 we sold $94,000 plus. 

Q. Did anyone from Hunt’s Food ever make any 
statements to you as to how the business you were 
doing compared to what they had been doing before 
you took over? 

A. They told us we had doubled it. [82] 

Q. Who told you? A. Mr. Steiger. 

Q. When? 

A. On this trip with us—the March 6th trip 
with me. 

The Court: What was that answer? 

Mr. Rothert: ‘‘They told us we had doubled it.”’ 

The Court: That was the word. 

The Witness: Doubled it. 

Q. (By Mr. Rothert): Now, in handling the 
Hunt’s line did you have any system or frequency 
in which you made calls to these commissary stores? 

A. Yes, sir. 

Mr. Rothert: I might explain, Your Honor. 
You may be wondering what this line of question- 
ing is for. I want to go into some matters that 
would be material to the issue of damages and to 
develop that as the business increased the cost of 
handling would not, at least in nearly the same pro- 
portion, as matters bearing upon the issue of dam- 
ages. | 

The Court: You mean the expenses were fixed? 

Mr. Rothert: Certain expenses, like making a 
call on a commissary store with a certain frequency, 
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it wouldn’t cost any more for traveling expenses to 
line up a bigger order than it would a smaller 
order, and factors of that kind. 

The Court: Well, what was the question ? 

Mr. Rothert: I will repeat it, Your Honor. [83] 

Q. (By Mr. Rothert): While you were han- 
dling the Hunt’s line, what was the frequency with 
which you called on these various commissary 
stores ? 

A. The frequency with each store was the same. 
The frequency with different stores was different, 
of course, because they had different inventory peri- 
ods and different buying day periods and different 
times of the day when I would see them, but they 
would remain static all the time. 

Q. How often would you go to the commissary 
stores? Every week, month or quarter? 

A. We called on every commissary store at least 
once a month. At some commissary stores we called 
twice a month, some commissary stores we called 
every week, and then at intervals we would go back 
and leave samples and things of that nature. 

Q. I will ask you to assume that the business, 
the sale of Hunt’s products to these commissary 
stores would have increased if the arrangement had 
not been terminated. With an increase would there 
be an increase in the traveling expense of calling on 
these commissary stores? Ae. MNopesitt 

Mr. Cullinan: If Your Honor please, I think 
first that assumes something not in evidence; sec- 

: ondly, I do not think it is competent, relevent or 
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material in this action as to what might have hap- 
pened if something else in the future had [84] hap- 
pened. 

The Court: What he is trying to develop is that 
more business could be done on the same trips, I 
suppose. 

Mr. Rothert: Yes. 

The Court: Counsel’s objection goes to the fact 
that it is speculative in the form in which you put 
it, which may be correct. Ask him what the relation- 
ship was. 

Q. (By Mr. Rothert): Was there any relation- 
ship between the size of the orders you got from the 
commissary stores and the cost of traveling ex- 
pense to call on the commissary stores ? 

me YNoMsir. 

Q. (By The Court): You mean that the more 
business you could get from the commissary stores 
on the set-up you had the more money you could 
make if it was a profitable business ? 


A. Yes, sir. 

Q. Because of the fact that the expenses were 
more or less static? A. That is right. 

@. Ina general sense? A. Yes, sir. 


Q. (By Mr. Rothert): Do you have any opin- 
ion concerning the quantity of canned foods that 
were sold by any of these commissary bases during 
the time vou were handling the Hunt’s line based 
on the survey and investigation and observation 
that you made during that period ? 
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Mr. Cullinan: I will object to that as calling for 
the [85] opinion and conclusion of the witness. 

The Court: I am inclined to think that that is an 
objectionable question. 

Mr. Rothert: It calls for an opinion obviously 
from the very wording of the question. 

The Court: How can he tell what business they 
did in Hunt’s foods? 

Mr. Rothert: From what information he re- 
ceives from the purchasing officers. 

The Court: That would be hearsay. I wouldn’t 
pay much attention to what John Smith tells me 
what business the Emporium does. Those things 
are carried through the channels of hearsay and 
may become very unreliable. 

My. Rothert: I appreciate that. We have a prob- 
lem in this case. The military considers the dollar 
volume of sales at commissary stores as classified 
information for security purposes. I have sub- 
poenaed a Colonel of the Sixth Army to be here. I 
think he will probably be here tomorrow. I am sure 
he won’t give any information. 

The Court: What is the purpose? 

Mr. Rothert: The purpose of it is merely to show 
that the amount of canned goods sold in the com- 
missary stores in this area is very large and would 
not have been a particular limitation on the oppor- 
tunities of selling Hunt foods just from the volume 
of business. In other words, if all the [86] commis- 
sary stores together only bought, say, $100,000 of 
eanned goods a month, that would be a definite 
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limitation, but if they bought two or three million 
dollars a month, then it wouldn’t make any differ- 
ence. 

The Court: I think you can safely assume that 
these commissary stores would buy a larger amount 
of goods. I do not see that that is any problem. 
Your problem is whether or not your client was 
going to get more of that as the years went by. 

Mr. Rothert: That is true. 

The Court: I think it is not an unreasonable as- 
sumption that there is a lot of that merchandise 
purchased by the commissaries. You could probably 
get enough information from this Colonel you spoke 
about at least to develop that without going into 
the exact figures. Your problem is that out of the 
California law, as I recall it, you can recover for 
prospective profits on a breach, but there must be 
some basis for the testimony. Even the greatest 
difficulty of proof does not eliminate the right of 
damages, but you still have to have some basis for 
an estimate, and to a certain extent I suppose such 
damages are speculative, because if you start esti- 
mating your future profits, you are engaging to a 
certain degree in speculation. 

Mr. Rothert: That is right. I think that in any 
business [87] 

The Court: J did not mean—— 

Mr. Rothert: Is this a convenient time to take 
the afternoon recess? 

The Court: All right, we will take the recess. 


(Recess. ) 
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Mr. Rothert: Your Honor, I have suggested to 
Counsel, subject to the Court’s approval, that it 
might be more orderly and save time in the long 
run if I reserve further questioning of the witness 
on the issue of damages to permit a sort of mar- 
shalling of the facts and his getting together with 
the records that he would want to refer to this 
evening and let Counsel start his cross-examination 
on what has been covered so far. 

The Court: Reserving only the matter of dam- 
ages? 

Mr. Rothert: Yes, your Honor, and go into that 
tomorrow. It might save time of the Court and be 
more orderly to grope around about it, because 
these invoices have been scattered and disarranged. 

The Court: As long as what is reserved is on a 
particular subject of damages so we won’t get con- 
fused about it either, that is agreeable. 

Is that agreeable to you, Counsel ? 

Mr. Cullinan: Yes. 

The Court: Have you completed the examina- 
tion of this witness that you want to make? 

Mr. Rothert: Of this witness except on the issue 
of [88] damages. 

The Court: Then vou wish to afford Counsel the 
opportunity to cross-examine at this time? 

Mr. Rothert: Yes, your Honor. . 

Mr. Cullinan: JT would like to cross-examine on 
damages after Mr. Rothert has completed. 

The Court: Of course. 
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Cross-Examination 
By Mr. Cullinan: 


Q. Mr. Phillips, was there any written agree- 
ment between you and Mr. Holm and the Overseas 
Finance Company as to your partnership? 

A. No. 

Q. No? A. No. 

Q. And you have been doing business as a part- 
nership ever since 1951 when it was formed, haven’t 
you? A. Yes, sir—1950. 

Q. 1950. Excuse me. And since that time and 
now you have been working exclusively for the part- 
nership ? A. That is right. 

Q. Overseas, you say, is a limited partner? 

A. Yes, sir. 

Q. But it is true, is it not, that in many letters 
to Hunt Foods you claim that they were a general 
partner rather than a limited partner? [89] 

Mr. Rothert: I am going to object on the ground 
that it calls for the witness’ conclusion and not the 
best evidence of any letters that he wrote. 

The Court: I think that is true, Counsel. It calls 
for the contents of a written document. 

Mr. Cullinan: Yes, your Honor. I will come back 
to that. 

Is there a Wellington Phillips Corporation? 
Yes, sir. 

When was that corporation formed ? 

I don’t remember. 


POPS 
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Q. To refresh your recollection, wasn’t it some 
time in early 1952 that you formed a Wellington 
Phillips Corporation ? 

A. Well, if that is what the record shows, it 
eould have been there, as far as I know. You have 
the information. 

Q. Do you remember the occasion of the taking 
of your deposition, the photostat of an agreement 
dated May the 26th, 1952, between Linholm of 
Sweden and yourself was introduced ? 

A. That is right. 

Q. Mr. Linholm was the head of the Overseas 
Finance and Trading Company, wasn’t he? 

A. Yes, he is president. 

Q. And that agreement, without introducing it 
at this time, which was dated May 26, 1952, de- 
scribed the formation of this corporation, did it not? 

A. That is right. [90] 

Q. And the articles had been signed as of the 
time or before the time that this agreement was 
Linholm was drawn up? 

A. Did you say signed before? 

Q. Yes, this refers to a corporation as being in 
existence, and I think maybe we can just stipulate 
that it was some time in the early part of 1952 that 
the corporation was formed. 

A. That is about right. 

Q. Who suggested the formation of the corpora- 
tion ? A. Mr. Linholm. 

Q. Mr. Linholm? A. Yes, sir. 
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Q. Did you discuss the formation of this cor- 
poration with anyone else? 

A. His secretary and treasurer, I believe, Mr. 
Willy, Norman Willy. 

Q. Are those the only ones you discussed the 
formation of this corporation with? 

A. As far as I remember. 

Q. Did you discuss it with Mr. Liholm, the 
plaintiff in this action? 

A. TI advised Mr. Liholm—he was out of the 
country at the time—by letter. 

Q. And you had planned to dissolve the partner- 
ship, to transfer the assets to the corporation, and 
thereafter do business in a corporate form? [91] 

A. At some later date. That was Mr. Linholm’s 


ro 
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Was the corporation ever active? 
No, sir. 

Did the corporation ever have any assets? 
Yes. 

When did it first get assets? 

IT don’t know that. 

What kind of assets did it have? 
Cash. 

Where did it get the cash? 
From Mr. Linholm. 

You mean from Overseas ? 

No, from Mr. Linholm. 


Personally ? 
Yes, sir, I believe that is right. 
You do not know? A. I was told. 
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Q. You were president of that corporation, were 
you not? i Thatrs aight. 

Q. Is that corporation still in existence ? 

A. It has had its name changed but it is still in 
existence. 

Q. It had its name changed just a few months 


ago, did it not? A. That is right. 
Q. But no business was ever done by the cor- 
poration ? A. Nogeir.[ 529 


Q. At all times since 1951 the partnership has 
consisted of yourself, Liholm and Overseas T'rad- 
ing and Finance Company, a limited partner? 

A. That is right. 

Mr. Rothert: Did you use the name Linholm or 
Liholm ? 

Mr. Cullinan: Liholm. Just as an aside, there 
is a Linholm and Liholm. [93] 

Q. When did you last see Mr. Liholm? 

A. I wouldn’t remember. 

@. Well, you haven’t seen him since 1951; isn’t 


that a fact? A. I believe that’s right. 
Q. In fact, you didn’t see him in 1951; isn’t that 
a fact? A. Qh, I saw him in ’51. 


Q. Didn’t he go to Sweden in 1950? 

A. Oh, I don’t remember; I wouldn’t want to 
be explicit about it. It seems as though he was here 
in 51. You mean during the year that we operated, 
761? Well, sure, he was here in ’51. 

Q. The whole year of ’51? 

A. I don’t know what part of it. He was here 
some part of the year ’51, I am sure of that. 
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Q. He was not around here when you had any 
dealings with Hunt’s? A. No. 

Q. Now, Mr. Phillips, you have filed an action 
in the federal court, No. 34,801, on July 29, 1950, 
against the Blue Star Company, and that action 
was filed by you alone, was it not? 

A. I don’t know that. 

Q. The plaintiff in that action is only you, 
isn’t it? 

A. I don’t know that. Fedder and Ferguson 
filed the action. [94] I don’t know how it was filed; 
you will have to question them. 

Q. And that action is for services rendered by 
you to Blue Star in the year 1952, is it not? 

Mr. Rothert: Your Honor, I am going to object 
on the ground that this subject of interrogation is 
incompetent, irrelevant and immaterial and beyond 
the scope of the direct. I don’t know of any con- 
nection between that action and the issues in this 
case. 

The Court: Well, I don’t know either, counsel. 

Mr. Cullinan: It is pertinent in two respects, if 
your Honor please. ‘The man has testified that he 
and Liholm were partners and they had always 
done business as a partnership; he has only been 
working for the partnership since 1951. Now he 
comes along and files an action by himself as an 
individual against a company for services similar 
to those claimed to be involved in this action for 
the year 1952, the time he started to work for 
Hunt’s. I think it is material here; that the man is 
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—he is either a partnership or not a partnership. 
There may be a failure of proof in that regard, if 
Liholm isn’t a partner. If he were a partner he 
would be in this action. 

The Court: Maybe he claims these were separate 
services that this witness performed or maybe there 
was an assignment. Anyhow, what difference does 
it make? He has already testified that he had about 
25 per cent of the old business left in [95] ’52 when 
he was working for Hunt. What is the materiality 
of that? 

Mr. Cullinan: ‘lo show that the type of services 
rendered Blue Star is the same type that he is 
claiming he was going to render to Hunt’s Foods. 

The Witness: No, sir, it is not. 

Mr. Rothert: Oh, you mean to say that he wasn’t 
performing his agreement? 

The Court: Is it to controvert the claim that 
this was an exclusive arrangement with Hunt to 
sell to the commissaries ? 

Mr. Cullinan: That he was working for other 
companies in a similar way that he purports to have 
been working here. 

The Court: You mean selling their products to 
the commissaries ? 

Mr. Cullinan: J wanted to find out whether he 
was selling to the commissaries or not, or where he 
was selling. 

The Court: Oh. 

Mr. Cullinan: Also the fact that he testified that 
he worked exclusively for the partnership during 
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the period. Then how can he file a suit as an in- 
dividual for services rendered to another company? 

The Court: That would be another lawsuit. 

Mr. Rothert: That is the problem in that case. 

The Court: I think we have got enough to deter- 
mine in this lawsuit. [96] 

Mr. Rothert: Whether or not he has a disagree- 
ment or conflict with his partner is not important 
here. 

The Court: It might be admissible to controvert 
the statement that he acted exclusively with the 
commissaries for Hunt during this period. To that 
extent it might be. Otherwise, I don’t see the ma-- 
teriality of it, counsel. If there were any question 
of the equivalent of double jeopardy in a criminal 
ease, if you could be sued again on the same claim, 
but you have no concern in that regard, because 
both of these parties are plaintiffs in this action. 
However, the inquiry would be pertinent to the: 
extent of establishing any rebuttal of the statement 
that he was engaged exclusively in the commissary 
business for Hunt. You may pursue it to that oul 
tent. 

Q. (By Mr. Cullinan): You were not engaged 
exclusively in the sale of Hunt Foods to the com- 
missaries during the period from December, 751, to 
April, 753? 

Mr. Rothert: Your Honor, I think ‘that is 
ambiguous. He has already testified that his bidding’ 
business was still about 20 per cent of what it had 


been before. It isn’t clear from the question whether 
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he means his business with the commissary stores 
with exclusively selling Hunt items or whether his 
business was exclusively the selling of Hunt items 
in commissary stores and nothing else. 

The Witness: In competition. [97] 

The Court: No, no, that isn’t what I meant by 
my question. 

Mr. Rothert: I didn’t think it was what you 
meant. 

The Court: No; I said it would be proper to go 
into it to the extent of showing that he was not 
handling Hunt’s business exclusively with the com- 
missaries. He has already testified that he had other 
business—other government business, and he dis- 
tinguished the commissary business from the gen- 
eral sustenance business, I believe you said. 

A. That’s right, sir. 

The Court: But you have a right to inquire into 
that. I am not foreclosing counsel from going into 
that. 

Mr. Cullinan: I will come to that. 

Q. I will ask you, now, Mr. Phillips, about your 
first meeting with Mr. Flynn, which was in August 
of 1951. You had sought a brokerage arrangement 
as from that time, had you not? 

A. As of that time? 

Q. Yes. 

A. We sought it prior to that time, to the—for 
the bidding business. We would not go to Mr. Flynn 
for a brokerage business; we would go to Mr. Ried 
for that. He had charge of the brokers in the mili- 
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tary setup; he had charge of all the military busi- 
ness that Hunt did. Mr. Flynn or Mr. Miller had 
nothing to do with it. [98] 

Q. You get commissions on brokerage, do you 
not? A. That’saightsim 

Q. Do you get commissions on bidding business? 

A. No. It depends on how it is handled. There 
are two types of bidding jobbers. There is one type 
of bidding jobber that bids in the name of the 
packer; he gets a brokerage. There is another type 
of bidding jobber that bids in his own name and 
he doesn’t get the brokerage. 

Q. Which type of bidding business were you in? 

A. We were in some of both. Where we could 
get bidding and the brokerage, we, of course, got 
it. That is an added income. That was what I was 
after Hunt for with Mr. Ried. 

Q. When you met with Mr. Flynn in August of 
51 you suggested, did you not, a brokerage arrange- 
ment on overseas sales? 

A. I couldn’t; he wouldn’t have anything to do 
with it. That is Mr. Ried’s department. I might 
have said something to him about it, but he would 
have no authority to handle it; I would have to go 
to Mr. Ried. 

Q. Now, that first meeting with Mr. Flynn in 
August of ’51 lasted just a few minutes, didn’t it? 

A. Well, I wouldn’t say how long. What did: 
you say, a few minutes? I was probably there a half 
an hour or more. 

Q. I call your attention to the question and an- 
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swer in your deposition appearing on page 7, line 
10, referring to this meeting: [99] 


‘*Q. How long did that meeting last? 

‘fA. Oh, just a very few minutes. 

““Q. Just a few minutes? 

‘‘A. Yes, just conversation, you know. L 
asked them what they wanted to do, what their 
plans were, how they wanted to handle it, where 
they wanted me to go, and how much of a ter- 
ritory they wanted me to call on.”’ 


The Witness: That would take about a half an 
hour. 

_Q. Now, as of that time, you knew Mr. Flynn 
casually, didn’t you? A. Howard Flynn? 

Q. Yes. 

A. Well, I had known him for years as being 
an exsalesman or district manager of CHB Pickle 
Company, which Hunt’s bought out. 

Q. Iam not asking whether you knew of him. 

A. I knew him. 

Q. You knew him just casually? 

A. I had met Howard several times before. 

Q. Well, I call your attention to a question and 
answer appearing on page 75 of your deposition: 


‘“Q. Now, with respect to Mr. Flynn, you 
earlier testified about that meeting in Septem- 
ber with him. As I understand it, you knew 
him before that [100] meeting with him? 

‘‘A. Yes, I did, casually.’’ 
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The Witness: That’s right. Well, casually, we 
had had not too many business dealings, but I had 
known Howard for probably 10 or 1o years. 

Q. Then your next meeting with a representa- 
tive of Hunt’s you testified was with Mr. Ried and 
Mr. Miller, I think you said, in the latter part of 
August of 51. That was a meeting after this first 
meeting with Flynn? A. That’s right. 

Q. And you had gone down there to call on Mr. 
Ried, had you not? 

A. Mr. Miller—Mr. Flynn asked me to go down 
and see—meet Mr. Miller. 

Q. When you went down there you first met 
with Mr. Ried because he was the one you knew? 

A. I called on Mr. Ried and he took me— [101] 
and he took me and introduced me to Mr. Miller. 

Q. In fact, you met in a coffee shop down there 
at Fullerton; isn’t that where you met? 

A. No; we ended up in a coffee shop; I met him 
in his office. I went in to see Mr. Ried and Mr. Ried 
took me in to see Mr. Miller and Mr. Miller called— 
he might have called Mr. Church and we all went 
out and had coffee across the street. Mr. Churech’s 
office was four or five hundred yards away from 
the other office and we met out in the coffee shop 
after we had discussed what little business we had 
to discuss. 

Q. You don’t remember now whether Mr. 
Church was or was not present? 

A. Iam not so sure, no. 
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Q. Now, you left that meeting saying that you 
were going to look over the commissary sales area? 

A. That’s right; see what the possibilities were. 

Q. And then your next meeting after that was 
with Mr. Flynn in September of 1951; is that right? 

A. That’s about right. 

Q. Will you tell us as near as you can remember 
what was said and in the order it was said at that 
meeting? That is the September 6th—roughly Sep- 
tember 6th, early September meeting with Mr. 
Flynn. 

A. Isaid, ‘‘Mr. Flynn, I have spent the last few 
days surveying the commissary stores, ascertaining 
their volume, [102] possibilities of the business, and 
it runs into thousands and thousands of dollars. 
We'll be interested in handling Hunt’s line exclu- 
sively and sell no other canned goods in competi- 
tion with you under these conditions’’—and I told 
him that I had found in the commissary stores and 
from the commissary officers a list of their mer- 
chandise that had been left by his sales force and 
I had been given—I told Howard that I had his 
jobbing list and my cost on Hunt foods was prac- 
tically their cost, the only difference being five or 
ten cents a case. 

Q. Now, what—go ahead. 

A. And I said, ‘‘It will be impossible for us to 
make any money on Hunt’s Foods until the canning 
season rolls around again or markets go up or down 
or we get a new item in, because we can’t get more 
for it than you have been quoting.”’ 
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He said, ‘‘I understand that, Phillips. We know 
our people have been selling them and we know 
that you can’t make any money for a while.”’ 

T said, ‘‘Well, Howard, the canning season comes 
up next year, so we know that for two years, at 
least, we won’t make a dime due to that condition, 
over our costs. Then it will take another two or 
three years to get that profit back that we would 
have made. And then if we can’t have it for another 
five, which would be a total of ten, we are not in- 
terested, because we have now a very successful 
bidding business and our [103] business is good, our 
profit is good, and this year we will make around 
fifteen or $20,000, because we keep’’—the reason I 
said that to him, we were keeping a running record 
of our profit as we went along the first year in our 
business so we knew what we were doing. 

But I said, ‘‘There is a tremendous business, a 
million-dollar business, and we would be very glad 
to take it under those conditions.’’ 

And I said, ‘‘We are also—have also been talking 
to Libby, McNeill, and they have said that they 
would let us handle their line exclusively, but noth- 
ing was ever done.’’ And I said, “If Hunt’s are 
ready to go under those conditions, we are ready 
to go, but we will have to discontinue a great per- 
centage of our bidding business because the sale of 
canned goods to the commissary stores will require 
all of my time. I don’t have any other personnel, 
as we just started a year ago to do this bidding 
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work. I don’t have a salesman capable of selling the 
commissary stores.”’ 

He said, ‘‘Well, Phillips, we want you to take it 
because that will eliminate our salesmen being held 
up in commissary stores, it will save us a lot of 
time. We have’’—I believe he said 12 ment or 10 
men, some number—‘‘and those men now ean con- 
eentrate on super markets, chains and jobbers. He 
said, ‘‘Our men are being held up in commissary 
stores as much as half a day in getting an order.”’ 
He said, ‘‘Also we [104] are having complaints 
from super markets that we are selling commissary 
stores direct. We want to get away from that so 
that the super markets won’t be mad at our sales- 
men, and we would like for someone to take it like 
yourself and to get the prices up more comparable 
to super market prices.’’ 

And I said, ‘‘ Well, Howard, that can be done; it 
will take a little while, because the records we have 
show the difference between my cost and the cost 
to super markets—the cost of competitive items of 
like kind in the commissary stores is 25 per cent. 
We propose to raise your prices 22 to 20 per cent 
and sell on that basis.’’ 

And I said, ‘‘If that is agreeable with you, it is 
agreeable with me.”’ 

He said, ‘‘Phillips, you cannot only have it for 
ten years, you can have it for as long as you ean 
sell.’’ 

I said, ‘‘I will write vou a letter, send you a note 
to send the information out to the commissary 
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stores and buying officers, and you give me a copy 
to establish the fact that we are your exclusive 
military jobber and we will go to work.”’ And we 
went to work and he sent the letter out. 

Q. That was the whole conversation at that 
meeting with Flynn in early September, was it? 

A. Essentially, yes. I said something to him 
about—I said, ‘‘Howard, this is rather a drasti¢ 
change for us from one kind of business to another. 
We know that we must have [105] your protection. 
Don’t you think we ought to have a written con- 
tract, a written letter or something to establish it 
with us?”’ 

And he said, ‘‘Well, Phillips, you have known 
Hunt Foods a long time, and our promise is all you 
have to have.’’ And I had known him for a long 
time and I let it go at that. 

Q. Now, Mr. Phillips, in your deposition you 
were asked to tell everything that was said at that 
meeting, and in your deposition you made no refer- 
ence to this asking for a written contract and his 
stating that you wouldn’t need one. 

Mr. Cullinan: There is nothing in the deposition 
of his asking. 

Mr. Rothert: What page is his answer about the 
conversation? Are you looking at that? 

Mr. Cullinan: We will get to that. 

Mr. Rothert: I will stipulate that in the deposi- 
tion there is no reference to putting any agreement 
in writing. 

Q. (By Mr. Cullinan): Isn’t it a fact, Mr 
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Phillips, that at that mecting there was no discus- 
sion of the need for a written contract or the idea 
of a written contract? 

A. It is a fact that there was a discussion at 
that meeting with Mr. Mears—at the one Mr. Mears 
was present at. I talked about another thing. 

The Court: No, there is no question before you. 

A. O.K. [106] 

Q. (By Mr. Cullinan): Mr. Phillips, I call your 
attention to page 13 of your deposition, line 8, in 
which you are testifying about this conversation 
with Mr. Flynn, and in that part of the answer that 
I am referring to from lines 8 to 10 on page 13, you 
said to Mr. Flynn: 


“And if we couldn’t have it for five years 
longer, we don’t want it.”’ 


That means five years after the 

A. Five—first five; two and three. We talked 
about it first. 

Q. So you told him then that there would be no 
profit for at least two years? 

A. Two or three years. We would have to have 
it for two or three more years, which would make 
about five, and unless we could have it for five 
more, which would be ten, we didn’t want it. 

Q. Was there any discussion about how vou 
would pay for goods sold to you by Hunt’s? 

A. Diseussion with who? 

Q. With Mr. Flynn at this meeting. 

A. No. 
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Q. Was there any discussion at this meeting 
about credit? A. No. 

Q. Or how you would pay for the merchandise? 

A. No. [107] 

Q. And at the conclusion of this meeting Mr. 
Flynn told you to go and see Mr. Miller? 

A. sir? 

Q. At the conclusion of this meeting with Mr, 
Flynn, he told you to go and see Mr. Miller? 

A. He said to tell Miller that we were all set up, 
ready to go, to tell Miller of our plans. And that is: 
what he told me, which, I believe, I went down and! 
told Miller. 

Q. He sent you to Miller after this meeting and! 
you went down to see Miller? | 

A. He told me to go see Miller when I could, 
and I went down there, I believe, the next few days, 
if I remember. 

Q. And you went to see Miller to work out some 
arrangement to act for Hunt’s? 

A. No; the arrangement had been worked out! 
when I net to see Miller, because each time I 
would see him he would send me back to see Flynn.’ 

Q. So all the arrangements then were made at’ 
this September meeting with Flynn? 

A. That’s right. : 

Q. Now, you said you told Flynn at this meet- 
ing that you would make fifteen to $20,000 that 
year? Bey “That's Tight: : 

Q. That was in September? | 

A. That’s right. That’s right. [108] | 
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Q. How did you know at that time that you 
were going to make fifteen to twenty thousand for 
that year? 

A. My recap of our—you sce, in the bidding 
business you buy something and sell it; you have 
your gross immediately, you know what it is—if 
you are going to make $2,000 here, a thousand dol- 
lars here, $900 here; and I kept a running record 
of that in a looseleaf binder, so I knew, for the 
benefit of Overseas Finance and Trading. They 
wanted to know as being the people that saw we 
got money. And the first year in our business I 
kept a running record of that, and at that time I 
knew how much business we were doing and how 
much profit we would make from what we had 
done, and that is what I told him. The fact is that 
one of those months near that was the largest month 
of the year we had had. So we knew what we were 
doing. 

We also had contracts that were running to be 
filled and we knew what we made on those when 
they were filled. So we could speak with authority 
then. 

Q. So you kept a current record of your profits 
in the business ? A. The first year. 

Q. During that year? 

A. Yes, sir, so we knew what we were doing. 
We had to answer to Overseas because we had only 
been in business for a year. 

The Court: You have answered it; you did keep 
a record. [109] 
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Q. (By Mr. Cullinan): Now, then, you went 
down to see Mr. Miller after meeting with Mr. 
Flynn; I forget whether that was September 9th 
or 19th; it was some little time after that meeting 
here? A. Yes, sir. 

Q. At that meeting with Mr. Miller was there 
any discussion about how you were going to pay 
Hunt’s? A. No. 

The Court: Gentlemen, I will have to take an 
adjournment a little early today because I have had 
a lot of trouble with my teeth and I have to be at 
the dentist at 4:00 o’clock. And you know how the 
dentists are, they are worse than judges on time. So 
we will have to call it quits a little bit early today. 

Mr. Rothert: That is satisfactory, your Honor. 

Mr. Cullinan: Fine. 

The Court: We will meet tomorrow at 10:00 
o’clock, then. 


(Whereupon, an adjournment was taken until 
Tuesday, November 29, 1955, at 10:00 o’clock 
acm.) AaOn 


November 29, 1955—10:00 A.M. 


The Clerk: Phillips v. Hunt Foods, further trial. 
Mr. Rothert: Ready. 
Mr. Cullinan: Ready. 


Wellington Phillips, et al. 173 


L. W. PHILLIPS 
resumed the stand in his own behalf; previously 
sworn. 


Mr. Cullinan: Do you prefer to continue with 
the cross-examination up to the point of damages 
or do you prefer to go into the issue of damages 
question ? 

Mr. Rothert: Just for my own preference, I 
would prefer to postpone it. 

The Court: I think you might just as well com- 
plete your examination on the issue of liability first. 

Mr. Cullinan: All right, your Honor. 


Cross-Examination 
(Continued ) 
By My. Cullinan: 


Q. Mr. Phillips, when you talked with Mr. 
Flynn in September of 1951 you knew that he han- 
dled the Northern California territory for Hunt 
Foods? A. Yes, sir. 

Q. But you testified on your direct that at that 
meeting he asked you if you would take over the 
western states? A. That’s right. 

Q. It was not within his jurisdiction, to your 
knowledge, was it? [112] A. That’s right. 

Q. After the meeting of September, 1951, with 
Mr. Flynn, you went to see Mr. Miller in Los An- 
geles? A. That’s right. 

Q. That was your next contact with a rep- 
resentative of Hunt’s Foods, and Mr. Flynn had 
told you to go down there to see him; isn’t that 
right? A. That’s right. 
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And you had never met Miller before? 

I had met Miller in early August. 

That is on the occasion with Mr. Reed? 
Yes, sir. 

That was the meeting in the coffee shop at 
Fullerton ? 

A. Well, we ended up in the coffee shop for a 
cup of coffee. I met him in his office, being intro- 
duced by Mr. Reed. 

Q. That meeting with Mr. Miller—that was after 
the meeting with Mr. Flynn—that is after meeting 
with Mr. Flynn—that meeting just lasted a few 
minutes ? 

Mr. Rothert: My. Cullinan, are you talking about 
the first or second meeting with Miller? 

Mr. Cullinan: The second meeting after the 
meeting with Mr. Flynn. 

Mr. Rothert: He met with Flynn twice and Mil- 
ler twice. 

Q. (By Mr. Cullinan): After the September, 
"51, meeting with Mr. Flynn? [113] A. Yes. 

Q. When you went down to see Mr. Miller, that 
meeting with Mr. Miller lasted just a few minutes, 
as I understood your direct testimony ? 

A. I believe that is right. 

The Court: You have already covered that, 
counsel, I believe. 

Q. (By Mr. Cullinan): Well, if the arrange- 
ment was made with Mr. Flynn in September, why” 
did you go down to see Mr. Miller? 


OFPOore 


Wellington Plullips, et al. 175 


(Testimony of L. W. Phillips.) 

A. He asked me to go see him to advise him 
that it was all right; that Flynn was going to O.K. 
it and have us handle it up here. 

Q. Nothing was final, then, with Mr. Flynn? 
You had to go see Mr. Miller? 

Mr. Rothert: I object on the ground it calls for 
the witness’ conclusion and opinion, argumentative. 

The Court: Yes; sustained. 

O. @By Mr. Cullinan): . Mr. Phillips, on the 
oceasion of the taking of your deposition, and I 
am referring now to page 32, line 21—page 32, line 
21, to page 33, line 22—no, I withdraw that for a 
moment. 

The next meeting you had with a representative 
of Hunt Foods was the meeting with Mr. Church 
on September 21st; isn’t that so? That is, after the 
meeting we have just [114] mentioned with Mr. 
Miller? 

A. Well, it is possible that I could have talked 
by telephone to Mr. Steiger or Mr. Flynn in the 
interim, because Mr. Steiger, I believe, advised me 
to go down and sce Mr. Church, and that letter I 
wrote covered that appointment. I believe he must 
have called me or I called him during that interim 
somewhere in there, because the letter said Mr. 
Steiger asked. 

Q. In your letter of September 17, 1951, which 
is Plaintiff’s Exhibit No. 1 in evidence, vou offered 
to answer any questions that Mr. Chureh may have. 
You went down to see Mr. Church ? 

A. That’s night. 
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Q. To discuss methods of payment, did you not? | 

A. To discuss the—according to the letter, 1 
went down to discuss any points in the letter he 
might want to ask about our business or about us. 

Q. In that letter you say, ‘‘I would like to call) 
vou on you Friday, September 21st, to answer any 
questions you may care to ask’’? 

A. That’s right. 

Q. You went down to discuss how you were 
going to pay for merchandise sold to you by Hunt! 
Foods? 

A. I went down to let him discuss it if he wanted ’ 
to; it was his problem. He was going to talk to me; 
he went down [115] to ask me questions pertinent. 
I went down, and whatever he wanted to ask me) 
he did. 

Q. And at that meeting Mr. Church said that’ 
he was going to give you a $2,000 credit limit, did) 
he not? A. No. 

Q. How much? A. 95,000. 

Q. $5,000 credit limit. And at that meeting he: 
told you that you would have to pay for the goods: 
ten days after being invoiced for them, did he not? 

A. He told me their discount period was ten! 
days after invoice. 

Q. He told you that his discount period was ten! 
days? A. Yes, sir. 

Q. Did he offer you a discount on a ten-day 
basis ? | 

A. ‘He didn’t offer us anything; he just said his 
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discount period was ten days, which we already 
knew. 

Q. Was there any discussion of your paying ten 
days after an invoice ? A. Yes. 

Q. I eall your attention, Mr. Phillips to your 
deposition, page 31, lines 1 to 3—this question re- 
fers to this meeting: 

‘‘Q. Was there any discussion of paying ten 
days after invoice? A. No.” [116] 

A. And what date is this? 

Q. This is the meeting with Mr. Church on Sep- 
tember 21st. 

A. I believe I have corrected it over here, both 
points I knew later. I also said in that deposition 
that there was no cash discount offered. In looking 
over our records, we found out a cash discount was 
offered on our invoices and that is corrected in my 
copy. 

Q. Mr. Chureh told you, did he not, that you 
would have to pay ten days after invoice? That was 
his terms to you? 

A. No, no; he didn’t say that we would have to 
pay that. He said that was their terms—cash dis- 
count terms. 

Q. Did you suggest any different method of pay- 
ing at that meeting ? 

A. No; we told bim we would pay them when we 
could. 

Q. You told Mr. Chureh you would pay him 
when you could? 

A. As we could. As we collected our money and 
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we could give it to him, we did. And that is the 
terms we worked on all along. 

Q. And Mr. Church was agreeable to that? 

A. He didn’t say yes or no as far as I remember. | 
He said to go ahead and do the best we could. 

Q. When you started purchasing from Hunt! 
Foods your invoices were stamped, ‘Payable in 10° 
Davys,’’ were they not? 

A. That is right; always. 

Q. Right from the start? [117] 

A. Automatic stamp, yes, sir. 

Q. And you didn’t make any protest to stamp-- 
ing your invoices that way, did you? 

A. No; all invoices we ever got from anybody; 
were stamped like that. | 

Mr. Cullinan: I move to strike the balance. It is’ 
obviously calling for a yes or no answer. 

The Witness: O.K. 

The Court: Very well. 

Q. (By Mr. Cullinan): Did you ever pay ami 
invoice to Hunt’s within ten days after billing? 

A. Our records show we paid some. 

Q. I call your attention to your deposition, page: 
38, line 26, to page 39, line 4: 


‘‘@. This letter is dated March 6th, 1952, 
from you to Mr. Church where you refer to 
some other payment basis. Wasn’t your pay- 
ment basis at that time ten days after invoice? 

‘‘A. No; we never paid an invoice to them 
in our life in ten days.”’ 
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A. Well, I have corrected that, because I looked 
over our records and I find four or five we paid out 
of the probably four or five hundred that I didn’t 
know anything about when I made that statement. 

Q. So that answer was incorrect? [118] 

A. That’s right; we paid probably four or five 
invoices. We probably paid $2,000 of the hundred 
thousand we paid them. 

Q. Mr. Phillips, at that meeting with Mr. 
Church you gave him, did you not, your 1950 finan- 
cial statement—partnership statement? 

A. Well, when did I meet with Mr. Chureh? Is 
that date 51? 

Q. On September 21st, 1951. At that meeting 
you gave Mr. Church a 1950 financial statement? 

A. That’s right; no doubt I did. 

Q. Well, you so testified ? 

A. He got it, anyway. I think we sent it to him 
or he had it anyway. 

Q. That 1950 financial statement was for a pe- 
riod of three months, wasn’t it, October, November 
and December, 1950? 

A. I believe that’s right. 

Q. And that is all the financial information Mr. 
Church had at that meeting, isn’t that so? 

A. J believe that’s right, except the questions he 
asked me. 

Q. Is it your testimony that Mr. Church, having 
a 1950 partnership statement almost a year old 
covering a three-months’ period and not knowing 
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you before, told you you could pay him when you 
were able and that there was no limit to your credit? 

A. He didn’t say no limit on the credit; he told 
me to pay as soon as we could; that they would 
try to stand back of us [119] in this commissary 
sales. 

Q. When you left that meeting you understood, 
didn’t you, that Hunt’s was going to expect pay- 
ment ten days after invoice? 

A. No; that would have been impossible for me 
to have understood that. It was also impossible for 
me to understand the $5,000. I told him that was 
impossible because that would be used the first week. 

Q. Just a minute. You have answered the ques- 
tion. Now, I want to get this clear. Is it your testi- 
mony, then, that the head of the credit department 
of Hunt Foods told you you could pay when you 
were able and did not place a limit on the credit 
that they would extent to you? 

A. That’s my testimony and the record bears 
it out. 

Q. So as far as you are concerned, there were 
no specific times of payment agreed to at that meet- 
ing? A. That’s right, sir. 

Q. Now, Mr. Phillips, I hand you a letter of 
March 6, 1952, from you to Mr. Church and ask 
you if that is a letter which you sent to Mr. Church? 

A. Yes, I typed this. This is some more of my’ 
typing and I mailed it. | 

Q. Now, Mr. Phillips, I call your attention to) 
the first sentence in the second paragraph: | 
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‘““We are wondering if it is possible for some 
other payment basis to be worked out to allow 
us a [120] little more time for payment due to 
the slowness of army payments coupled with 
the fact that when we received your invoices 
after which we billed the army basis, there is 
only in most instances three or four days he- 
fore payment is due Hunt’s Foods.’’ 


Having that sentence in mind, you asked for some 
other payment basis. To me that means there was 
a payment basis between you, wasn’t there? 

A. Cash discount. 

Mr. Rothert: To which we object, your Honor, 
as incompetent what Mr. Cullinan interprets it to 
be, and he shouldn’t ask the witness whether Mr. 
Cullinan’s—— 

The Court: Well, it is argumentative. 

Mr. Cullinan: Yes, sir. 

Q. A payment basis other than what? 

A. Than the cash discount basis of ten days. We 
were trying to get another two per cent apparently 
there. 

Mr. Cullinan: I move to strike the part of the 
answer that says, ‘‘apparently he was trying to get 
another two per cent.’’ 

The Witness: We were trying to get two per 
eent. That’s for sure—extended when we paid it. 

Q. (By Myr. Cullinan): Let me ask you again: 
When you referred to a payment basis, another 
payment basis, you wanted a basis other than [121] 
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what? A. Two per cent ten days. 

Q. And that was the basis on which you were 
being sold? 

A. The invoices were stamped that way. To get 
a cash discount of two per cent was quite a profit- 
able thing. It would be natural we would try to get 
two per cent in thirty days or 45 days or when it 
was paid because we weren’t making a dime on the 
thing and we wanted it. 

Q. Now, in the first sentence of the third para- 
graph of this letter you say: 

‘‘Could we take an additional week or so?” 
Now, additional to what? 

A. To the ten-day period, apparently. 

Q. So there was a ten-day period under which 
you were to pay Hunt? 

A. Cash discount period. 

Q. Do you find any reference in this letter to 
a cash discount? 

A. No, but in the terms of the trade that is what 
you generally talk about the terms or the cash dis- 
count terms. | 

Q. So you can’t tell us, or can you tell us, this 
additional week was additional to what? 

A. ‘To the two per cent. 

Mr. Rothert: I think that is answered. He 
said 

A. In order to get the cash discount. As a rule, 
bills are paid [122] 

The Court: No. 
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Mr. Cullinan: Just a moment. You have an- 
swered. 

Mr. Rothert: ‘Try to limit yourself to the an- 
swers, Mr. Phillips. 

A. O.K. 

Mr. Rothert: And don’t volunteer other state- 
ments. 

Mr. Cullinan: I would like to introduce this let- 
ter of March 6, 1952, as our next exhibit in order. 


(Letter of March 6, 1952, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit A.) 


Q. (By Mr. Cullinan): Now, Mr. Phillips, I 
hand you a copy of a letter dated March 14, 1952, 
from Mr. Church to you. You received that letter, 
did you not? A. Yes, we received the letter. 

Q. I call your attention, Mr. Phillips, to the last 
paragraph of this letter: 


‘““We prefer any agreement to give you addi- 
tional time on shipping to army bases until we 
receive up to date financial information as our 
decision will depend entirely upon the figures 
which you furnish us.”’ 


There is a reference here to additional time. That is 
additional to the ten days? 

A. That’s what I was talking about here. What 
he was talking about there, I don’t know. [123] 

Q. Incidentally, you testified on direct that you 
were able to tell Mr. Church that your income would 
| be $15,000 or $20,000 for the year 1951 and that 
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meeting was in September and that you could figure 
your income would be that because you had current 
information as to how your business was doing, | 
didn’t you? 

A. That’s right. I made that statement to him. 

Q. Why, at this meeting of September 21st, if 
that were so, was it a 1950 statement that you gave: 
Mr. Church ? 

A. Because we did not make a statement—I had? 
no statement with me for the months I was talking: 
about. I had only my records I kept. That is why- 
I made the statement to Mr. Church. He asked it. . 

Q. You didn’t have your records with you? 

A. No. 

Q. But you could tell Mr. Church you were 
eoing to make 15 to 20 thousand dollars? 

A. That’s right. 

Q. Which happens to be the amount that you) 
did make? A. That’s right. 

Q. And this was in September? 

A. That’s right. 

Q. But you didn’t give him any of that infor- 
mation; you gave him a 1950 three months’ state- 
ment; isn’t that so? 

A. I gave him the record we had. [124] 

Mr. Cullinan: I would like to introduce the let- 
ter of March 14th just referred to from Mr. Church! 
to Mr. Phillips. 


(Whereupon, letter of March 14th, 1952, was’ 
received in evidence and marked Defendant’s’ 
Exhibit B.) 
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Q. (By Mr. Cullinan): Mr. Phillips, I show 
you a letter of April 22, 1952, a copy of a letter, 


from Mr. Chureh to you. A. <Agpril, 52% 
Q. April 22, 1952. A. We got this one. 
Q. You got that letter? A. Yes, sir. 


Q. I call your attention to the last sentence of 
the next to the last paragraph of this letter: 


‘We have no alternative but to insist that all 
purehases now being made be paid for within 
our regular terms, that is, ten days from date 
of invoice.”’ 


Those were the regular terms of Hunt’s, weren’t 
they ? 

Mr. Rothert: J will object on the ground that 
that calls for the witness’ conclusion as to what 
Hunt’s regular terms were. 

Q. (By Mr. Cullinan): Those were your terms 
with Hunt’s, weren’t they? 

A. They were the eash discount terms. [125] 

Q. But there is no reference in this letter to cash 
discount ? 

A. No, but when you speak of terms 

Mr. Cullinan: I offer this as our next exhibit. 


(The letter referred to was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit C.) 


Q@. (By Mr. Cullinan): I show you a letter 
dated May Ist, 1952, from you to Mr. Chureh. That 
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is the letter which you sent to Mr. Church on that: 
date, is it not? 

A. Yes, sir; I dictated this letter. It was written 
by my secretary and signed by her but I dictated” 
the letter. 

Q. At this time you owed considerable money, 
to Hunt Foods, did you not? 

A. The record will show; I don’t know exactly, 
what it was. 

Q. It was in the neighborhood of $25,000, was: 
it not? 

A. JI don’t know that. I would have to see the: 
books. 

Q. You had suggested that an assignment of! 
accounts receivable from you to Hunt’s might be! 
helpful, did you not? 

Mr. Rothert: You mean he had before this) 
letter? 

Mr. Cullinan: Before this letter, yes. 

A. I might have mentioned it prior to the time: 
they got our financial statement in May, which was) 
late. Our financial statement for 1951 was not made 
until May of 752, as you know. 

Q. So as of this time [126] 

A. And in the interim there 

Q. Just a minute. A. O.K. 

Q. Prior to May Ist of ’52 you had suggested’ 
an assignment of accounts receivable for the pro- 
tection of Hunt’s, did you not? 

A. JI did. I think I did, yes. 

Q. In this letter of May Ist, 1952, you say, ‘‘Re 
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your letter of April 22nd and my phone call con- 
eerning same.”’ 

A. Read that again. Could I have that again, 
please ? 

Q. It starts off, ‘‘Re your letter of April 22nd”’ 
—that is Defendant’s Exhibit C, just introduced. 

A. Yes. 

Q. ‘Cand my phone call concerning same.’’ 
That is the opening paragraph. The next para- 
graph: 


‘““T realize such reports as you have had 
would make any credit department look with 
a certain amount of concern on such eondi- 
tions and I appreeiate you writing me as you 
did so we may get the record straight on paper 
direct from the operation itself, and I ap- 
preciate further the facet that the only thing in 
the world you have been extending credit on 
so far has been my word of honor that we 
would pay and that in most instanees is not 
enough for you as I well realize that you op- 
erate with certain rigid credit [127] rules, and 
if perehance we did not pay, the common say- 
ing is ‘someone’s neck would be way out.’ As 
I have said above, words, of course, cannot ex- 
press my sineere thanks to you for your very 
liberal attitude towards us.”’ 


At this time, then, you were seeking to have an 
arrangement by which you would assign accounts 
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receivable and take the pressure off you for the 
payment of your account? 

A. Take the pressure off of Hunt’s credit de- 
partment. The pressure was there. 

Q. You did in May assign to Hunt’s certain in- 
voices, did you not? : 

Mr. Rothert: Are you going to introduce that 
last letter in evidence? 

Mr. Cullinan: Yes. 


(The letter of May 1st, 1952, was thereupon 
received in evidence and marked Defendant’s 
Exhibit D.) 


Q. On May 12, 1952, Mr. Phillips, you did exe- 
cute an assignment, a document entitled, “6 Assign- 
ment of Accounts Receivable,’’ did you not? 

A. Yes, sir; which proved to be erroneous. 

Mr. Cullinan: I am just asking you if you did, 
and I move to strike the balance of the answer. 

The Court: Yes, it may go out. 

Q. (By Mr. Cullinan): You were assigning to 
Hunt’s certain [128] invoices for their protection? 

A. Give me the total of those invoices. 

Mr. Rothert: Well, that is not the answer. Did 
you assign certain invoices? 

The Court: Did you make an assignment of ae 
counts receivable to them? 

A, Wes, sit; $12,000. 

The Court: You have answered it. [129] 

Q. The moneys that were paid on those invoices 
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were to be paid by you to Hunt’s as you got them, 
weren’t they? 

A. Paid by us to Hunt’s, yes, which we did. 

Q. You were to pay those moneys for Hunt’s 
and pay them to Hunt’s after you got them? 

Mr. Rothert: I think the assignment speaks for 
itself, your Honor, and it calls for the witness’ con- 
clusion as to its legal effect. 

Q. (By Mr. Cullinan): Was it your under- 
standing, Mr. Phillips, that these moneys on the 
assigned invoices were to be delivered by you to 
Hunt’s as you got them? 

The Court: What difference does it make, Coun- 
sel? If that is what the agreement provided, that 
is what is binding. 

Mr. Cullinan: I will introduce this as our Ex- 
hibit next in order. 


(Document referred to was thereupon re- 
ceived in evidence and marked Defendants’ Ex- 
hibit E.) 


Q. (By Mr. Cullinan): Referring to your 
deposition, page 32 
The Court: This assignment does not provide 
that Phillips shall collect the accounts. This is an 
assignment of the accounts receivable which gives 
to Hunt’s Foods the right to collect. 
Mr. Cullinan: Yes, I was coming to that, your 
Honor. We might as well cover that right now. 
Q. Mr. Phillips, under the assignment you were 
authorized [130] and you were expected to collect 
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the amounts due on these invoices yourself, were 
you not? 

Mr. Rothert: I think that calls for the conclusion 
of the witness. 

Mr. Cullinan: I am asking him what he ex- 
pected. 

The Court: I am not concerned with that. Ask 
him what was done with the assignment. 

Q. (By Mr. Cullinan): Under the assignment, 
Mr. Phillips, you collected the various invoices? 

A. As shown on that paper? 

@. As shown on this paper or other invoices that 
followed. 

Mr. Rothert: I object on the ground that the 
other invoices that followed are not pertinent to 
the assignment, and, therefore, it is a compound 


question. 

Q. (By Mr. Cullinan): Mr. Phillips, this as- 
signment—— A. May I see the paper. 

Q. Yes. This assignment lists certain specific 
numbered invoices ? A. Yes, sir. 

Q. Will you read the wording right under that 
at line 16? A. Yes. 


Q. That says, ‘‘and all amounts which may be- 
come due and owing to Wellington Phillips and 
Company, a partnership, in the future arising out 
of the sales of goods, wares and merchandise by 
Wellington Phillips and Company, a [131] partner- 
ship, purchased from Hunt Foods.’’ It contem- 
plated subsequent invoices? 

A. May I give you some information on this? 
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Q. No. 

The Court: You spend a lot of time arguing 
back and forth. Just get the facts. I am not trying 
to limit your examination, but to get into an argu- 
ment with the witness is not helpful. What you are 
trying to find out, I take it, is what actually hap- 
pened with respect to the collection of these ac- 
counts. 

Mr. Cullinan: Right. 

The Court: Ask him about it. 

Q. (By Mr. Cullinan): You selected these ac- 
counts, did you not, these and other accounts sub- 
sequent to the assignment? A. No, no. 

You did not collect these accounts ? 

That is right. 

You collected none of these accounts? 

We collected some of them. 

Can you tell us which ones you did not col- 
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The first two, one for $8,903, and $12,000. 
The first two items? A. Yes. 
Those first two items are what you designated 
elle, are they not? [132] 
That is right, they held the merchandise. 
Q. They set aside merchandise for you under 
the prebilling and held them subject to your order? 
A. That is right. 
Q. These first two total approximately $12,000? 
A. Yes, sir. 
Q. Subsequently you were credited back with 
about $6,000 of that, isn’t that so? 
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A. JI don’t remember that. The books will show 
that. I have no idea what that is. 

Q. Let us prescind a moment from the first two. 
The balance of the accounts listed here were col- 
lected by you? A. And we paid it to Hunt. 

Q. But not as you received it. 

A. I believe we paid to Hunt—I wouldn’t swear 
to that, but we paid that money to Hunt. That ac- 
count has been cleared. 

Q. Mr. Phillips, in your direct testimony you 
said 

The Court: JI do not want to interrupt your 
direct examination, but it is not quite clear to me 
what the value of this is. It has been agreed that 
the amounts were owing and that trade acceptances 
were executed for them and some of those were not 
paid. 

Mr. Cullinan: Later on, but this shows that dur- 
ing the course of the dealings with Mr. Phillips it 
was very [133] unsatisfactory. They would make 
a credit arrangement with him and it would fall 
through, and they would have to come through with 
another one. 

The Court: It was unsatisfactory in the sense 
that he did not pay the amounts that he owed and 
then executed trade acceptances for them and some 
of them were not paid. 

Mr. Cullinan: Yes. 

Mr. Rothert: That was after. 

The Court: There is no dispute about that. I 
am just wondering what—— 
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Mr. Cullinan: The dispute is really threefold: 
First, it is Mr. Phillip’s position that he had no 
set time in which he had to pay anything. 

The Court: I don’t quite see the importance of 
that in this particular controversy, since it is ad- 
mitted, and there is no dispute about the fact of 
these purchases, some of which were covered by 
accounts receivable. The payments were not made, 
and subsequently trade acceptances were issued for 
—I believe that was after the termination of the 
agreement—at the time he was terminated he did 
owe money that he had not paid. Now, there is no 
dispute about that. I just do not know what the 
good is of spending time emphasizing it, unless the 
claim is made by the defendant that the relation- 
ship was terminated because of the failure to pay. 
But I do not see, since it is not disputed that there 
was a [134] failure to pay and that there was 
money owing at the time of the termination which 
had not been paid, what need there is to take up 
time in proving something that is not disputed. 

Mr. Cullinan: All we were going to prove, your 
Honor, was that he had not paid, that he agreed 
to pay right from the start. We finally worked out 
this arrangement, and then he failed completely 
on this arrangement, so that during the year or so 
of the dealings, why, this is one of the kinds of 
problems were were running into with Mr. Phillips. 

The Court: If you terminated the relationship 
on that basis, that is one of the questions, I suppose, 
of fact that may be involved, but the fact that there 
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was a failure to pay and money owing is apparently 
not in dispute. 

Mr. Cullinan: The reason for termination, as 
will be proved—there are many reasons. This is one 
of them. We will leave the accounts receivable for 
the moment. 

Q. Mr. Phillips, on your direct testimony yester- 
day you said that after your meetings in August 
you obtained a price list and you made an analysis 
of the Hunt lines in the commissaries or the sales 
of canned goods in commissaries ? 

A. That is right. 

Q. That was in August and before your meeting 


with Mr. Church? A. Yes. 
Mr. Rothert: I don’t know if he heard the [135] 
question. 


Mr. Cullinan: The answer was ‘‘Yes.”’ 

The Witness: I answered ‘‘Yes.’’ 

Q. (By Mr. Cullinan): In your deposition, 
from page 32, line 21, to page 33, line 22, you were 
asked about after the meeting with Church: 


‘“Q. Now, when did you next meet with the 
representatives of the Hunt Foods? The date 
which we are talking about there was Septem- 
ber what? 

‘“A, September 21. I would say the next time 
I talked with Hunt’s at all would have been a 
phone eall from our office at Hayward, and I 
don’t know that time. 

‘“‘Q. Would that have been some time shortly 
after this meeting? A. Yes. 
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“Q. With whom did you talk? 

“A, Well, I don’t remember that. I couldn’t 
possibly remember those things. 

““Q. Well, do yon remember what the pur- 
pose of that particular call was? 

‘CA. The purpose of those calls was to get 
price lists, samples and of that nature, to start 
selling, set up our selling force, trying to find 
out what items were sold.”’ 


Is that true? Was that the purpose of the call, or 
didn’t [136] you have that information ? 

A. What items were sold? 

Q. You stated after your meeting with Church 
you made some phone ealls to find out the price 
lists and try to find out what items were sold. 

A. To get the price lists. I should have said up- 
to-date price lists, and when I said what item was 
sold, I meant what items had been sold since I had 
been in to see them, the commissary stores. 

Q@. Had the price hsts been changed ? 

A. It could have been changed every day or two, 
oh, yes, and sales were made every week. 

Q. But this was after your meeting with Mr. 
Church ? A. That is right. 

Q. But you testified yesterday that you told Mr. 
Flynn earlier in September that the price lists were 
about the same as your costs? 

A. That is right. 

Q. But it was after your meeting with Flynn 
and with Church that you were to get to the price 
lists ? 
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A. An up-to-date price list. Hunt changed them 
every few days, and in order to keep current you 
had to go back and get other lists. 

Q. Isn’t it a fact, Mr. Phillips, you did not know 
the price lists until about three weeks after your 
meeting with [137] Mr. Church? 

A. My friend, I knew the price lists six months 
before I ever called. 

Q. You testified on your direct that in the survey 
you made in August you ascertained that the mer- 
chandise that the commissaries were buying, didn’t 
you? A. That is right. 

Q. I will call your attention to your deposition, 
page 35, lines 3 to 8, where this question and an- 
swer were given: 


“Q. After that November 12th or November 
13th meeting, when did you next meet with a 
representative of Hunt’s? 

‘CA. Well, it was possible that after that I 
might have been over at Hayward finishing up 
our plant and getting a list of merchandise the 
commissaries had bought and what they had 
paid-fiormitin 


A. That is right, yes, sir. 

Q. So you did not have that information until 
November 12th or 13th? 

A. Every week and every month we bought. We 
did it to get the current purchases, and that was 
what we were after there, the current prices. We 
had to contact them every few days before we 
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started in order to get current purchases and their 
current prices and their current available stocks. 

Q. After you started purchasing Hunt products, 
Mr. Church [138] frequently asked you for up-to- 
date financial statements, did he not? 

A. The letters show that he did once or twice. I 
wouldn’t say how frequently. 

Q. When did you next give him a financial state- 
ment ? A. After I saw him 

Q. After your September 21st meeting? 

A. Mr. Willy sent him the statement, I believe, 
in the month of May when it was finished. 

Q. That would have been the partnership income 
statement for the year 1951? 

A. That is right, sir. 

Q. And he got that in the middle of May, 1952? 

A. Well, I didn’t know when he got it. I have 
no recollection of that. He got it during May, I be- 
heve. 

Q. Mr. Phillips, one more question about the 
accounts receivable. In your deposition, page 48, 
lines 15 to 18, when you were speaking of the as- 
signment of accounts receivable at that time and 
you were asked, ‘‘That was for the protection of 
Hunt’s ?”’ 


‘‘A. That is right, that is right. 

“‘Q. And how was it to protect Hunts? How 
did you understand it was to protect Hunt’s? 

‘fA. Well, to be honest with you, I never 
knew how it was because we never paid any 
attention to it. [139] 
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You never paid any attention to the accounts re- 
ceivable assignment? 

A. We paid off what was here, but according to 
them, the interpretation you made, we didn’t pay 
attention to that because we didn’t know. We paid 
what was on this list. 

Q. (By the Court): You mean after the speci- 
fic amounts that were covered by the written assign- 
ment had been taken care of, thereafter you did 
not pay any attention to the assignment of the 
accounts receivable ? 

A. No, sir, because I didn’t understand it. 

Q. (By Mr. Cullinan): And Mr. Phillips, 
didn’t Mr. Church call you many times after this 
assignment to say that you were not remitting the 
money as you got it on the items assigned ? 

A. From the 15th of May, when we got our 
financial statement down to him? After that? 

Q. Yes. 

A. I would say he didn’t call us very many 
times if at all. I don’t remember him calling us at 
all. Mr. Steiger would eall and say something about 
payment of certain accounts that were a little old. 
We would check up and probably send it in. Mr. 
Steiger watched that thing at this end. 

Q. Prior to that assignment Mr. Steiger came 
to your office and told you that Hunts would not 
sell you any more [140] merchandise until vou 
paid up your account, didn’t he? 
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A. I don’t remember that. 

Q. But you won’t say it did not happen? 

A. I don’t remember. Paid up the account? That 
he wouldn’t sell us any more? 

Q. Until the account was paid up. 

A. Well, we didn’t pay it up, and we got the 
merchandise, so I don’t know. 

Q. Mr. Phillips, you never had a written con- 
tract with Hunts, did you? 

A. No, not according to the interpretation 

The Court: You have answered. 

The Witness: Iam sorry. 

Q. (By Mr. Cullinan): Isn’t it a fact that the 
only arrangement you had with Hunt was that you 
were to buy their goods and resell them to the 
commissaries, and that either one of you could 
terminate it at any time? (A. .Nos 

Q. And that is the customary kind of jobber’s 
arrangement, is it not? 

A. No, not exclusive jobber arrangement. That 
is a Jobber arrangement. Exclusive jobber arrange- 
ment is a different matter. 

Q. Let me refer vou to Plaintiffs’ Exhibit 1, 
which was the letter of September 17th, 1951. No, 
not that. October [141] 2nd. I will show you a 
letter of October 2nd, 1951, from you to Mr. Wally 
Reed. Mr. Reed was then at Hunt Foods, was he 
not? A. That is right. 

Q. And he is the Mr. Reed that you mentioned 
yesterday ? 


200 Hunt Foods, Inc., ete. vs. 


(Testimony of L. W. Phillips.) 

A. That is right. I wrote the letter and my sec- 
retary signed it. 

Q. The last paragraph of that letters states, ‘‘It 
is our aim to promote energetically and continually 
the Hunt label at all times exclusive in return for 
the above privilege.”’ 

You regarded this not as a contract but as a 
privilege 

A. Weare getting into another field. 

Mr. Rothert: Just a minute. I want to make 
an objection right after he finishes his question, 
Myr. Phillips. 

The Witness: Go ahead. 

Q. (By Mr. Cullinan): You regarded the ar- 
rangement as a privilege which either one could 
terminate, didn’t you? 

Mr. Rothert: May I object on the ground it is 
ambiguous whether the arrangement he is referring 
to is the arrangement stated in the letter of October 
2nd or the arrangement that Mr. Phillips has testi- 
fied about that he had with Mr. Miller and Mr. 
Flynn. 

The Court: Counsel asked him a question. I 
know how he is going to answer it. It is in the 
argumentative field. I don’t want to be didactic, 
gentlemen, but when you ask an [142] argumenta- 
tive question, you get an argumentative answer. It 
is no help to the Court because all I am interested 
in is getting the facts. It would not make any dif- 
ferenee how vou felt about it or how he felt about 
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it. It is for the Court to decide what the arrange- 
ment was. 

Q. (By Mr. Cullinan): It was your under- 
standing of your conversations with Hunt per- 
sonne]—— A. Mention the name, please. 

Q. Mr. Flynn, Mr. Miller—that what you had 
was a terminable privilege to sell Hunt Food prod- 
ucts ? 

A. No, that letter is Mr. Reed’s letter, export 
department, overseas bases only. 

The Court: You are arguing, if you will please 
stop that, because it takes up so much time and vou 
have able counsel to represent you. They will do 
the arguing. 

Mr. Cullinan: May I ask the Court if that letter 
of October 2nd is in evidence? 

The Court: It has not been offered yet. 

Mr. Cullinan: Your Honor, if this is an appro- 
priate time for a recess, I would like to get the cor- 
respondence. 

The Court: We will take a brief recess. 


(Recess. ) 


Q. (By Mr. Cullinan): Now, Mr. Phillips, to 
shorten this up a little bit, you did not in any letter 
written to Hunt Foods in 1952, you at no time in any 
of those letters claimed [143] any contract with 
Hunt Foods, did you? 

A. I don’t believe I did. No, I don’t think I 
wrote a letter about it at all in 1952. 

Q. Exhibit A, a letter of March 6th, 1952, where 
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you are asking for additional time for payment, 
there is no mention of a contract in that letter, is 
there? A. No. 

The Court: Counsel, you just leave the door 
open for argument when you ask the witness a ques- 
tion whether there is any mention. Your letter 
speaks for itself and you can point out to the Court 
what you have in mind in that regard. 

My. Rothert: I will stipulate to that, your Honor. 

Q. (By Mr. Cullinan): I will hand you a letter 
of May Ist, 1952. It is a photostat of a letter from 
you to Mr. Church. That letter was written by you, 
was it not? 

A. That is right. My secretary wrote it and she 
signed it, but I dictated it. 

Mr. Rothert: Defendants’ Exhibit D, isn’t it? 

Mr. Cullinan: Yes, we offered that. 

Mr. Rothert: Isn’t that already in? 

My. Cullinan: Oh yes, that is already in. 

The Court: Yes, that is already in. 

Q. (By Mr. Cullinan): I hand you a letter 
dated May 21st, 1952, Mr. Phillips, from you to Mr. 
Conrad with copies to Mr. Church and Mr. Howard 
Flynn. [144] 

Mr. Rothert: It is a letter to Mr. Phillips? 

Mr. Cullinan: From Mr. Phillips to Mr. Conrad 
with copies to John Church and Howard Flynn. 

Mr. Rothert: May I see that? 

Mr. Cullinan: You do not have this one ? 

Mr. Rothert: No. 
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The Court: Has the letter of October 2nd, 1951, 
from Phillips to Reed been offered in evidence ? 

Mr. Iyethert: No, sir 

The Court: You have referred to it. 

Mr. Cullinan: Yes, I will offer that in evidence. 

The Court: Do you want to do that now? I think 
it is lying on the desk there. 

Myr. Cullinan: This is in evidence. This is May 
1st. That is March 6th. 

The Court: Do you wish to offer the letter of 
October 2nd 1951, or are you just referring to it? 

Mr. Cullinan: Iam going to offer it, your Honor. 

The Court: I have made a note of it. You refer- 
red to it but you did not proceed any further. 

Mr. Cullinan: This is the letter of May 21, 1952, 
from Mr. Phillips to Mr. Conrad. 

The Witness: May I see the letter again? 

Mr. Cullinan: This is the one you just saw. 

The Witness: Yes, I would just like to see 
something. [145] The numbers mentioned here are 
on the side. 

Mr. Rothert: There is no question, Mr. Phillips. 
Wait until he asks you something. 

Mr. Cullinan: I will introduce this as our next 
exhibit in order. 


(The letter referred to, dated May 21, 1952, 
from Phillips to Conrad, was thereupon re- 
ceived in evidence and marked Defendants’ 
Exhibit F.) 


Q. (By Mr. Cullinan): I will show you a letter 
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from you to Mr. Church, which is undated, but 
stamped at Hunts ‘‘Received June 9th, 1952,” and 
I will ask you if that is a letter you wrote to Mr. 
Church ? A. That is right. I wrote the letter. 

Q. And that would have been in June of 1952. It 
is undated but it is stamped ‘‘Received June 9th, 
1952.”’ A. That is right. 

Mr. Cullinan: I will offer that as our next ex- 
hibit. 

(Letter referred to stamped June 9th, 1952, 
from Phillips to Church, was-thereupon re- 
ceived in evidence and marked Defendants’ Ex- 
hibit G.) 

Q. (By Mr. Cullinan): Now, Mr. Phillips, in 
the latter part of April, 1953, a representative of 
Hunts stated they were no longer selling to you for 
resale to commissaries, 1s that so? 


A. Yes. [146] 
Q. Mr. Steiger and Mr. Miller informed you of 
that? A. Mr. Steiger informed me. 


Q. Wasn’t Mr. Miller present? 

A. Mr. Steiger called us on the telephone. 

Q. Did you have a meeting with Mr. Miller and 
Mr. Steiger at the time of the termination ? 

A. At that time? 

Q. Yes. A. Not that time. 

Q. What was it, the next day? 

A. I don’t remember. 

Q. I will hand you a letter dated April 15th. It 
is dated 1853 but I assume it was 1953. 


Wellington Phillips, et al. 205 


(Testimony of L. W. Phillips.) 

The Court: April 15th, 1953 ? 

Mr. Cullinan: Yes, your Honor. 

Q. That is the letter from you to Mr. Lee Miller? 

Ae That is right. 

Q. And that is a copy of the letter. That letter 
was sent? A. I wrote the letter. 

Q. That is a copy to Mr. Steiger? 

A. Well, I don’t know whether he got the copy 
or not. I wrote the letter. 

Q. And you sent a copy of it to Mr. Steiger, did 
you not? I will show you the postscript. Is that post- 
seript in your handwriting? [147] 

A. That is right. 

Q. ‘‘Dear Steiger—Dear Ed, for your informa- 
tion.’’ A copy of this letter from Mr. Miller was sent 
to Mr. Steiger? 

A. That apparently was a copy. 

Mr. Cullinan: We will offer this as our next in 
evidence. 

(The letter referred to, dated April 15, 1953, 
from Phillips to Miller, was thereupon received 
in evidence and marked Defendants’ Exhibit 
H.) 


Q. (By Mr. Cullinan): J hand you a letter, Mr. 
Phillips, dated June 1st, 1953, from you to Mr. 
Church and ask you if that is the letter vou sent to 
Mr. Church on that date? A. That is right. 

Mr. Cullinan: I will offer that as our next in 
evidence. 
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(Letter dated June Ist, 1953, from Phillips to 
Church, was thereupon received in evidence and 
marked Defendants’ Exhibit I.) 


Q. (By Mr. Cullinan): I will hand you a letter, 
Mr. Phillips, dated June 15th, 1953, to Mr. Church, 
attached to which is a copy of a partnership income 
tax return of 1952, and I will ask you if that is the 
letter which you sent to Mr. Church? 

A. Yessir: 

Mr. Rothert: May I see that? I have a copy of 
the letter but I do not have a copy with a partner- 
ship return on it. 

Mr. Cullinan: We offer this as our next exhibit, 
your [148] Honor. 


(Document referred to, a letter dated June 
15th, 1953, from Phillips to Church, was there- 
upon received in evidence and marked Defend- 
ants’ Exhibit J.) 


Q. (By Mr. Cullinan): I hand you a letter also 
dated June 17th, 1953, from you to Mr. Church. 
Mr. Rothert: I do not think I have that. 
The Court: <A letter to whom? 
Mr. Cullinan: To Mr. Church, June 17th, 1953. 
A. I wrote that, typed it myself. 
Mr. Cullinan: I offer this as our next in evi- 
dence. 
(The document referred to, a letter dated 
June 17th, 1953, from Phillips to Church, was 
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thereupon received in evidence and marked De- 
fendants’ Exhibit K.) 


Q. (By Mr. Cullinan): I will hand you, Mr. 
Phillips, a copy of a letter from Mr. Church to you 
dated June 30th, 1953, and ask you if you received 
that letter ? 

A. That is right, we received this letter. 

Mr. Cullinan: I will offer this as our next ex- 
hibit. 

(Document referred to, a letter dated June 
30th, 1953, from Mr. Church to Mr. Phillips was 
thereupon received in evidence and marked De- 
fendants’ Exhibit L.) 


Q. (By Mr. Cullinan): J will hand you a letter, 
Mr. Phillips, dated July 2nd, 1953, from you to Mr. 
Chureh and ask you if that is a letter you sent to 
Mr. Church? [149] 

A. Isent this to Mr. Church, yes, sir. 

Mr. Cullinan: J will introduce that, if I may, as 
our exhibit next in order. 


(The document referred to, a letter dated 
euly “2nd, 1953, from Mr. Phillips to Mt. 
Chureh, was thereupon received in evidence and 
marked Defendants’ Exhibit M.) 


Q. (By Mr. Cullinan): Now, I hand you a copy 
of a letter from Mr. Church to you dated July 8th, 
1953, and ask you if that is a letter which was re- 
ceived by you? 

A. We received this letter, yes, sir. 
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Mr. Cullinan: J will introduce this as our ex- 
hibit next in order. 


(Document referred to, a letter dated July 
8th, 1953, from Mr. Church to Mr. Phillips, was 
thereupon received in evidence and marked De- 
fendants’ Exhibit N.) 


Q. (By Mr. Cullinan): Mr. Phillips, I hand 
you a letter dated July 14th, 1953, from you to Mr. 
Church and ask you if that is a letter which you 
sent on that date to Mr. Church ? A. Yespesiae 

Mr. Rothert: I do not have a copy. May I see it? 

Mr. Cullinan: We will offer that as our next in 
order. 

(The document referred to, a letter dated 
July 14th, 1953, from Phillips to Church, was 
thereupon received [150] in evidence and 
marked Defendants’ Exhibit O.) 


Q. (By Mr. Cullinan): I will hand you a let- 
ter, Mr. Phillips, dated July 28th, 1953, from you to 
Mr. Church. A. I wrote the letter. 

Q. That is vour letter? Ae Wesi 

@. There is a postscript on this letter, Mr. Phil- 
lips. Is that in your handwriting? 

A. Yes, I wrote that. 

Mr. Cullinan: TI offer that as our next exhibit. 


(The document referred to, a letter dated 
July 28th, 1953, from Mr. Phillips to Mr. 
Church, was thereupon received in evidence and 
marked Defendants’ Exhibit P.) 
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Q. (By Mr. Cullinan): J will hand you a letter 
dated August 18th, 1953, addressed to ‘‘ Dear John.’’ 
That would be John Church, would it not? 

A. That is right. 

Q. Itis dated August 18th, 1953. That is a letter 
you sent on that date to Mr. Church ? 

A, Yessir. 

Mr. Cullinan: I offer that as our next exhibit. 

Mr. Rothert: May I see that one? 

Mr. Cullinan: I offer that as our next exhibit. 


(The document referred to, as letter dated 
August 18th, 1953, from Phillips to Church, was 
thereupon received [151] in evidence and 
marked Defendants’ Exhibit Q.) 


Q. (By Mr. Cullinan): I will show you a letter 
of September 3rd, 1953, Mr. Phillips, from you to 
Mr. Church, with some photostats attached, and ask 
you first if that is a letter which you sent to Mr. 
Church on September 3rd, 1953 ? 

AY That is*right. 

Q. And in it you enclose copies of certain con- 
tracts with the government? A. That is right. 

Q. Which are attached? A. Yes, sir. 

Mr. Cullinan: JI will introduce that letter of 
September 3rd as our next in order. 


(The document referred to, letter dated Sep- 
tember 3rd, 1953, from Mr. Phillips to Mr. 
Church, was thereupon received in evidence and 
marked Defendants’ Exhibit R.) 
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Q. (By Mr. Cullinan): Mr. Phillips, I hand 
you a letter dated September 23rd, 1953, addressesd 
to Mr. Church signed by you. That was a letter that 
you sent to Mr. Church on that date? 

Ae ese did. 

Mr. Cullinan: We offer this as our next in order. 


(The document referred to, a letter dated 
September 23rd, 1953, from Phillips to Church, 
was thereupon received in evidence and marked 
Defendants’ Exhibit 8.) [152] 


Q. (By Mr. Cullinan): I will hand you a letter 
dated October 5th, 1953, Mr. Phillips, from you to 
Mr. Church, and ask if that is a letter you sent to 
Mr. Church on that date? A. Yes, sir. 

Q. And that has certain attachments to it, copies 
of government awards which were attached to the 
letter. 

A. Yes, open end contracts. 

Mr. Cullinan: We will offer that as our next in 
order. 

(The document referred to, a letter dated Oc- 
tober 5th, 1953, was thereupon received in evi- 
dence and marked Defendant’s Exhibit T.) 


Q. (By Mr. Cullinan): I will hand you a letter, 
Mr. Phillips, to Mr. Church, dated October 23rd, 
1953, with a tape attached to it. That letter was sent 
by you to Mr. Church? Xx. Idd 

Q. And the tape attached is one that was affixed 
by you to the letter, is it not? A. Yesterr. 
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Q. ‘The tape attached relates to accounts receiv- 
able, accounts owing to you at that time, does it not? 
A. The body of the letter explains it. 
Q. ‘The body of the Ietter explains it? 
ww. © YEs, sir. 
Mr. Cullinan: We offer this as our next exhibit. 


(Document referred to, a letter dated October 
23rd, [153] with a tape attached, from Phillips 
to Church, was thereupon received in evidence 
and marked Defendants’ Exhibit U.) 


Q. (By Mr. Cullinan): I hand you a photostat 
of a letter from Joseph R. Harman to you, the Wel- 
lington Phillips Company, dated December 8, 1953. 

The Court: From whom? 

Mr. Cullinan: Joseph R. Harman. 

Q. Joseph R. Harman is the attorney for Hunt 
Foods, is he not? A. Southern California, yes. 

Q. You received this letter dated September 8th, 
1953 ? A. We received that. 

Mr. Rothert: Your Honor, I am going to object 
to this particular letter on the ground it is incom- 
petent, irrelevant and immaterial. It is from an at- 
torney representing Hunt Foods and is about the 
trade acceptances, which it is, of course, admitted 
were executed and not fully paid. 

Mr. Cullinan: The purpose of this letter, if vour 
Honor please, is this: It will be shown from subse- 
quent correspondence that after an attorney wrote 
to Mr. Phillips is when he starts claiming a contract 
in 1954. 
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Mr. Rothert: Except for a letter in March or 
April, 1953. 

Mr. Cullinan: ‘These are two or three letters that 
are coming in. [154] 

The Court: Let me see it. Well, all of these let- 
ters are in the nature of an account that is owing. I 
will overrule the objection. 


(The photostat of letter from Harman to 
Phillips dated December 8th, 1953, was there- 
upon received in evidence and marked Defend- 
ants’ Exhibit V.) 


Q. (By Mr. Cullinan): I will hand you a letter 
dated January 6, 1954, from the same Mr. Harman 
to you and ask you if you received that letter? 

A. Yes, sir. 

Mr. Cullinan: I will introduce this as our next in 
order. 

Mr. Rothert: I would like to make the same ob- 
jection as I made to the letter that is now Defend- 
ants’ Exhibit V, on the grounds it is merely a letter 
for collection by an attorney for Hunt Foods. 

The Court: Well, it is a similar letter. I don’t 
know the importance of it, but let it be marked. 


(The document referred to, a letter dated 
January 6, 1954, from Harman to Phillips, was 
thereupon received in evidence and marked De- 
fendants’ Exhibit W.) 


Q. (By Mr. Cullinan): Mr. Phillips, I hand 
you a photostat of a letter from you to Mr. Harman 
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dated January 15th, 1953, with a correction to 1954. 

A. 1954 is correct. 

Q. This copy was given to me by your counsel. 
Did you write [155] such a letter to Mr. Harman on 
January 15th, 1954? A. Yes, sir. 

@. And that letters refers to—— 

May I see it— to his letter of December 8th, 1953. 


(The document referred to, a letter from Mr. 
Phillips to Mr. Harman dated January 15, 1953, 
was thereupon received in evidence and marked 
Defendants’ Exhibit X.) 


Q. (By Mr. Cullinan): I hand you a letter 
dated March 2nd, 1954, signed by you and addressed 
to Harman and Herlands, that is, Mr. Joseph Har- 
man, and ask you if that is a letter which you sent 
to them on March 2nd, 1954? A. Yes, sir. 


(The document referred to, a letter dated 
March 2nd, 1954, from Mr. Phillips to Mr. Har- 
man, was thereupon received in evidence and 
marked Defendants’ Exhibit Y.) 


Q. (By Mr. Cullinan): IJ will hand you a letter 
dated March 5th, 1954, from Mr. Church to you, and 
with a footnote on it to Mr. Chureh with your name 
typed in. Is that a letter which you received from 


My. Church? A. Yes, sir. 
Q. And that footnote was typed by you and the 
letter sent back to Mr. Church ? A. Yes. 


Mr. Cullinan: J will offer that as our exhibit 
next in order. 
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(The document referred to, being a letter 
dated [156] March 5, 1954, from Mr. Church to 
Mr. Phillips, was thereupon received in evi- 
dence and marked Defendants’ Exhibit Z.) 


Q. (By Mr. Cullinan): JI will hand you a letter 
dated April 15th, 1954, Mr. Phillips, addressed to 
Mr. Church, and ask you if that is a letter which you 
wrote to Mr. Church ? A. Yes, sir. 

Mr. Rothert: What is that date? 

Mr. Cullinan: April 15th, 1954. 


(The document referred to, a letter dated 
April 15th, 1954, from Phillips to Chureh, was 
thereupon received in evidence and marked De- 
fendants’ Exhibit AA.) 


Q. (By Mr. Cullinan): I will hand you a copy 
of a letter dated April 20th, 1954, from Mr. Church 
to you, and ask you if you received that letter? 

A. Yes, sir. 

Mr. Cullinan: I will introduce that as our ex- 
hibit next in order. 


(Document referred to, a letter dated April 
20, 1954, from Mr. Church to Mr. Phillips, was 
thereupon received in evidence and marked De- 
fendants’ Exhibit AB.) [157] 


Q. (By Mr. Cullinan): I hand you a letter 
dated April 23, 1954, from you to Mr. Church and 
ask you if you sent that letter. A. Yes, sir. 
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(Letter of April 23, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AC.) 


Q. (By Mr. Cullinan): I hand you a copy of a 
letter dated April 30, 1954, from Mr. Church to you 
and ask you if you received that letter. 

A. Yes, sir. 


(Letter of April 30, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AD.) 


Q. (By Mr. Cullinan): I hand you a copy of a 
letter dated June 17, 1954, from Mr. Church to you 
and ask you if you received that letter. 

A. Yes, sir. 

Mr. Rothert: I don’t have that one. 

The Court: What was that one? 

Mr. Cullinan: That is June 17, 1954. I will in- 
troduce that as our next exhibit. 


(Letter of June 17, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AE.) [158] 


ees, Mr. Cullman): I hand you a. letter 
dated July 10—there is no year on it; it has a July 
54 receipt, addressed from you to Mr. Church, and 
ask you if that is a letter which you sent to Mr. 
Church on July 10th, 1954. A. Yes, sir. 

Mr. Rothert: May I see that one before you offer 
it? 
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Mr. Cullinan: I offer the letter of July 10th, 
1954. 
(Letter of July 10, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AF.) 


Q. (By Mr. Cullinan): I hand you a letter of 
July 15, 1954, from Mr. Church to you and ask you 
if you received that letter. A. Yes, sie 

Mr. Rothert: May I see that? 

Mr. Cullinan: I offer that as our next exhibit. 


(Letter of July 15, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AG.) 


Q. (By Mr. Cullinan): I hand you a letter 
dated July 20, 1954, from you to Mr. Church and 
ask you if you sent that letter. Aw — Yesjasur. 

Mr. Rothert: May I see that before you offer it? 


(Private discussion between counsel. ) 


Mr. Cullinan: I am not offering the letter just 
referred [159] to at this time, your Honor. 

Q. Ishow you a copy of a letter from Mr. Church 
to you, Mr. Phillips, dated July 29, 1954, and ask 
you if you received that from Mr. Church. 

A. Yes, sir. 

Mr. Cullinan: I will offer that as our next ex- 
hibit. 
(Letter of July 29, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Ex- 
hibit AH.) 
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Q. (By Mr. Cullinan): I hand you a letter 
dated August 3, 1954, from you to Mr. Church and 
ask you if that letter was sent by you to Mr. Church. 
Yes, sir. 

And the footnote—— 
Is my writing. 
Is your writing ? A. Yes, sir. 


OPop 


(Letter of August 3, 1954, was thereupon re- 
ceived in evidence and marked Defendant’s Eix- 
hibit Al.) 


Mr. Cullinan: And I hand you a copy of a letter 
dated August 9, 1954, from Mr. Church to you and 
ask you if that was received. 

A. Yes, sir, we received that. 


(Letter of August 9, 1954, was thereupon re- 
ceived [160] in evidence and marked Defend- 
ant’s Exhibit AJ.) 


Q. (By Mr. Cullinan): JI hand you a letter 
dated September 9, 1954, from you to Hunt Foods, 
attention Mr. Church, and ask you if you sent that 
letter. A. Yes, sir. 

Q. And the footnote on that letter is in your 
handwriting ? A. Yes, sir. 

Mr. Rothert: May I see that one? 

Mr. Cullinan: I offer the letter of September 
9th, your Honor, as Defendant’s next in order. 


(Whereupon, letter of September 9, 1954, was 
reecived in evidence and marked Defendant’s 
Exhibit AK.) 
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Q. (By Mr. Cullinan): I show you a letter 
dated September 22, 1954, from you to Mr. Church 
and ask you if you sent that letter to Mr. Church? 

A. Yes, sir. 

Mr. Rothert: Let me see that one. 

Mr. Cullinan: I will offer that letter of Septem- 
ber 22nd as our next exhibit in evidence. 


(Whereupon, letter of September 22, 1954, 
was received in evidence and marked Defend- 
ant’s Exhibit AL.) 


Q. (By Mr. Cullinan): Now, Mr. Phillips, at 
the time Mr. [161] Steiger—you say it was just Mr. 
Steiger and not Mr. Miller who advised you that 
Hunt’s would no longer sell to you? 

A. The first notice we had was from Mr. Steiger, 
yes, Sir. 

@. And at that time you owed Hunt’s approxi- 
mately $27,000, did you not? 

A. Twenty-five, I believe. 

Q. About $25,000? A. Yes, sir. 

@. And some of that indebtedness was for in- 
voices that had been billed to you four months or 
more before that date? 

A. J wouldn’t know that. 

@. You don’t know that? A. No 

Q. After they stopped selling to you during the 
year 1953, you asked representatives of Hunt’s did 
you not, whether they would consider taking you on _ 
a supply bulletin basis? A.» Yes, soi 
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Q. You made many requests during 1953 to be 
considered on a supply bulletin basis, didn’t you? 

A. Only one, if I remember correctly, in a let- 
ter. 

Q. Most of your dealings with Hunt’s after 
April, 753, were with respect to how to pay off your 
indebtedness, weren’t they ? 

The Court: You are getting into an argumenta- 
tive field, counsel. You have introduced the letters in 
evidence. 

@) Gey Mr. Cullinan): Now, Mr. Phillips; 1 
am referring now [162] to Plaintiff’s Exhibit No. 6. 
You testified that you wrote that letter to Mr. Lee 
Miller and that you mailed it yourself. 

Mr. Rothert: I don’t think he could tell which 
letter it is by the exhibit number. 

Mr. Cullinan: Excuse me; March 15, 1953, Plain- 
tiff’s Exhibit 6 (showing document to witness). You 
ean hold that. J have a copy of it. 

Q. That letter, Mr. Phillips, you testified you 
typed that yourself. A. Yes, sir. 

Q. And you typed it on a Sunday, did you say? 

A. That’s what the letter says. 

Q. You don’t remember whether it was a Sunday 
or not? 

A. It was a Sunday because I came back from a 
trip, and this is no doubt on a Sunday. 

Q. Where did you type this letter? 

A. In our office. 

Q@. In your office. Was anyone else present when 
you typed it? A. No. 
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@. And did you mail it yourself? 

A. I mailed the letter at the post office here with 
other mail. I would do other mail and bring it all in 
together. 

Q. Do you have any independent recollection of 
having mailed the letter March 15, 1953? [163] 

A. You mean an independent recollection of the 
letter itself ? 

Q. Yes. 

A. All the letters that I would have made up this 
day are bids that I would send in. I mailed them. 

Q. Do you have a specific recollection of having 
mailed this particular letter? 

A. Well, it is four years ago. I would say that I 
ecouldn’t tell you the minute it was mailed or the 
hour of the day, but when I come back from a trip I 
would answer letters and in that bunch of letters was 
this letter. 

Q. You have no specific recollection of mailing 
this particular letter on March 15, 1953? 

A. I would have no specific recollection of that 
letter itself exactly, but it was mailed that day. 

Q. What time of day did you prepare that let- 
ter? A. It would be in the morning. 

Q. In the morning? A. Yes, sir. 

Q. Is there something that causes you to remem- 
ber it was in the morning ? 

A. I would always go down in the morning be- 
fore we went to church and make the work up and 
then go home. 

Q. In this letter you state in the opening para- 
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graph that ‘“‘It has come to me about this matter of 
Hunt’s taking the line [164] away from us and giv- 
ing it to someone else.’’? How long before this letter 
had you heard of Hunt’s taking the line away from 
us and giving it to someone else ? 

A. Probably two weeks before. I think I ean give 
you the exact date from memory. 

Q. J hand you Plaintiff’s Exhibit No. 7, a let- 
ter dated April 15, 1953—dated one month later. 

A. Yes, sir. 

Q. Let me read the first paragraph of this letter. 

Myr. Cullinan: This letter, ineidentally, your 
Honor, is the same as Defendant’s Exhibit H. Our 
H and Plaintiff’s 7 are the same. 

Q. The first paragraph of the April 15th letter 
also addressed to Lee Miller says: 


‘‘During the past few weeks in covering the 
different commissaries, word has come to us that 
Hunt’s will be on a supply bulletin in the very 
near future and that some other concern will be 
handling the line.”’ 


Now, in the Mareh 15th letter the opening para- 
graph says: 


“It has come to me again about this matter 
of Hunt’s taking the line away from us and giv- 
ing 1t to someone else.”’ 


On April 15th you refer to the ‘“‘past few weeks” 
hearing about some other concern handling the [165] 
line. 
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A. Yes, sir. Do you want me to explain it? 

Q. Does that mean that between March 15th and 
April 15th you had heard the line was going to be 
taken away from you? 

A. I heard of the line being put on a supply 
basis. We didn’t know that on March 15th; we had 
heard rumors of them going to stop. The supply bul- 
letin was a different matter. 

Q. It is your testimony that prior to March 16th 
you had heard that the Hunt’s line was going to be 
taken away from you? A. That’s right. 

Q. So, therefore, you went down on a Sunday 
and wrote this letter to Mr. Lee Miller on March 
15th. A. This one, yes. 

Q. In between March 15th and April 15th you 
didn’t write any letters to Lee Miller? 

A. Ihave no record of it. 

Q. Your next letter is April 15th and that is to 
Lee Miller? 

A. That was the next round, yes, sir. 

Q. In that one you refer to hearing that some 
other concern will be handling the line. 

A. The supply bulletin is the matter of the let- 
tem 

Q. Did you ever get an answer from Mr. Lee 
Miller to your letter of March 15, 1953? 

A. No, sir. 

Q. But in your letter of April 15, 1953, you make — 
no reference to the prior letter or failure to get an 
answer to that [166] letter. A. That’s right. 
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Q. Is there any reason for not mentioning this 
letter or Miller’s failure to answer that letter? 

A, Wesysi. 

Q. What was the reason that in the April 15th 
letter you make no reference to this letter of March 
15th and the failure to get an answer to it? 

A. I talked to Mr. Miller on the telephone about 
about ten days after I wrote the letter. 

Q. You talked to Mr. Lee Miller about ten days 
after the letter of March 15th? 

A. About that time, yes. 

Q. Then why in the April 15th letter do you say 
that ‘“Word has come to us that Hunt’s will be on a 
supply bulletin and some other concern will be han- 
dling the matter’’? 

A. When I wrote the first letter I didn’t know 
anything about the supply bulletin; I didn’t know 
how they were going to do it, whether they were 
going to take it away and have another jobber or 
what was going to happen. We found out the supply 
bulletin was being made up on that second trip be- 
tween the two letters. 

Q. In your telephone conversation with Mr. Mil- 
ler after this letter of March 15th, can you tell us 
what was said in that conversation? [167] 

A. Generally the basis of that letter, what’s in 
this letter; I asked him about why didn’t he answer 
it. 

Q. Can you tell us what was said? 

A. No. I talked for five minutes. 

Q. You talked for about five minutes ? 
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A. Yes, sir. 

Q. In this letter of March 15th you refer in the 
last paragraph: 


‘‘This is a serious matter, Hunt’s promises to 
us, and I can’t believe myself that Hunt’s would 
just pull the plug without some reason.”’ 


But the next communication you had was by tele- 
phone with Mr. Miller about ten days after that let- 
ter? A. I believe that’s right, yes, sir. 

Q. You didn’t within the ten days make any ef- 
fort to get in touch with Mr. Miller? 

A. I don’t remember that. 

Q. In the April 15th letter you don’t make any 
reference to how long you expected to have this 

The Court: Counsel, this takes an awful long 
time for you to ask these questions. I can read these 
letters. I know what is in these letters. 

Mr. Cullinan: All right, your Honor. 

The Court: If there is no mention of it, there is 
no mention in the letter. [168] 

Mr. Cullinan: JI wanted to ask him why the April 
15th letter does not discuss the contract idea as the 
March 15th letter does. 

A. We were trying to get on the supply bulletin; 
that was the basis of that letter. 

The Court: I wouldn’t be interested anyhow in 
the reasons that any witness gives as to why he did 
something. It is argumentative, unless there is some 
factual matter involved. It is a dangerous question 
to ask any witness why he did so. 
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Q. (By Mr. Cullinan): You wanted to get on 
the supply bulletin for Hunt’s? 

A. That is what we thought we would have to do 
if they was going to take it away from us. We were 
trying to do that, too. 

Q. You were content to—I will withdraw that. 

Mr. Phillips, some times you mismailed mail to 
Hunt’s, did you not? Sometimes you did mismail 
mail to Hunt’s? A. Well, I don’t know. 

Q. Well, let me show you our Exhibit 8, for ex- 
ample. On Exhibit S you say: 


‘‘T am also attaching a duplicate check for 
$750 covering the one we apparently mismailed 
last week.”’ 


There was a check for $750 which you mismailed to 
Hunt’s? 

A. Hither didn’t make it or apparently mis- 
mailed it. They didn’t get it. [169] 

Mr. Cullinan: Does your Honor wish to take the 
noon recess ? 

The Court: How much more have yo got of 
this? 

Mr. Cullinan: Well, I have a good deal more 
with this witness on other phases. 

The Court: We will take a recess until 2:15, 
then. 

(Whereupon, a recess was taken until 2:15 
p.m. this date.) [169A] 


226 Hunt Foods, Ince., ete. vs. 


November 29, 1955, at 2:15 P.M. 


L. W. PHILLIPS 
resumed the stand. 


Cross-Examination 
(Continued ) 
By My. Cullinan: 


Q. Mr. Phillips, referring to Exhibit Y, which is 
the letter of March 2nd, 1954, in the last paragraph 
there there is a statement that ‘‘such treatment 
would make anyone want to pay their bill regardless 
of the fact that they took the account away from us 
with a written contract in our hands at the time.” 

What were you referring to when you referred to 
the written contract? 

A. A written—which I thought was a written 
contract, an agreement, I should have said, that Mr. 
Flynn sent to the Army and Navy Purchasing 
Offices. 


Q. You are speaking then of the bulletin which 


is Exhibit 3? A. That’s right, sir. 
Q. That is the written contract that you referred 
to in that letter? A. That’s the paper there. 


Q. That bulletin represented the arrangements 
between you and Hunt Foods—the bulletin repre- 
sented that? A. Except the time element. 

Q. Now your letter, Exhibit Y, was March 2nd. 
Now Exhibit Z, which is Mr. Church’s letter, is the 
one—a letter from [170] Church to you dated March 
5th is the one saying that he has been trying to get 
you on the phone. ‘‘ Please call me Monday so we can 
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discuss your letter of the 2nd.’’ Then your footnote 
explains that you tried to reach him by telephone 
and eouldn’t do so. That is true: you tried to reach 
Mr. Church on Saturday at Hunt’s? 

A. If I said in the letter, I did. 

Q. The letter says you will be down either Fri- 
day or Monday, February 12th or 15th. This is dated 
March, so I assume that is a typographical error. 

A. That’s right; it should have been March. 

Q. March 12th or 15th. Did you go down shortly 
thereafter to see Mr. Church about this letter? 

A. If I told him I did, I did. I would have to 
check my plane tickets. 

@. Let me show you Exhibit 8A, which is your 
letter to Mr. Chureh dated April 15, 1954, which 
starts off, ‘‘I didn’t get in in time Friday p.m. to 
see you.’’ Does that refresh your reeollection as to 
whether you got down to see him between March 
Sth and April 15th? 

A. I wouldn’t know; I would have to check my 
plane tickets. 

The Court: This is in 1954 you are talking 
about? 

Mr. Cullinan: This is after 

The Court: This is in 1954? 

My. Cullinan: Yes, your Honor. [171] 

The Court: JI don’t see much materiality to all 
this. 

Mr. Cullinan: The materiality is, if your Honor 
please, we are going to show by some other letters 
that when he mentions contract 1n a letter then he 
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can’t reach us to talk about it, when we say, ‘‘We 
want to talk to you about this contract you claim,”’ 
and he doesn’t come down. 

The Court: What is the importance of all that? 
There is nothing that happened afterwards that will 
make any difference as to what arrangement there 
was made. It was either made or it wasn’t. 

My. Cullinan: But the conduct of the parties will 
show whether there was or wasn’t a contract. 

The Court: Well, there was some arrangement ; 
it is just a question of what the nature of the ar- 
rangement was. The conduct of the parties at the 
time and during the performance of an enterprise is 
of course very important to determine what the 
parties meant by their contract, but afterwards it 
makes no difference. I am never impressed in any 
case by what the lawyers or even the parties argue 
about afterwards, because that is after the event, 
and the only way you can determine what happened 
is what happened at the time. 

Mr. Rothert: Unless there is some admission. 

The Court: I don’t attach very much importance 
to this business about whether they had meetings or 
they didn’t have meetings afterwards. It is a lot of 
data that doesn’t seem [172] to me to have any great 
importance in the matter, except what inferences 
will follow from the discussions about the amount of 
money owing, and so forth. 

Mr. Cullinan: Let me say 

The Court: I’m just trying to see whether we 
can’t in some way shorten this proceeding. It seems 
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to me to be unduly long, because all that is involved 
is what is the nature of the arrangement that was 
made so far as the question of liability is concerned. 

My. Rothert: Yes. 

The Court: What was the nature of the arrange- 
ment that was made? That is all. No matter what the 
parties may have said about it afterwards, unless it 
is in the nature of an admission against interest, 
wouldn’t make any difference, I wouldn’t think, un- 
less you have some particular point in mind. 

Mr. Cullinan: I had this point, your Honor: just 
that he didn’t claim a contract until a year after the 
termination, and even then when he did 

The Court: That isn’t exactly what you want to 
say. What you are trying to say, I think, is that he 
didn’t claim the specific contract that is being sued 
on. 

My. Rothert: That’s right. 

The Court: That is, in any writing, he didn’t. 

hte Cullinan: Yes. [173] 

Mr. Rothert: Except his letter of March 15th, 
1953, I think that is the date, or April 13th; I forget 
which one it was. 

Q. (By Mr. Cullinan): Let me show you, Mr. 
Phillips, just to shorten this up, Exhibit AC, a let- 
ter of April 27, 1954, wherein you state in the middle 
of the next to the last paragraph that ‘‘ we certainly 
would have never thought of upsetting a profitable 
business unless past records show and statements 
made by your sales people that we could have the 
Hunt line as long as we did a job.”’ 
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Was that the understanding: that you would have 
it as long as you did a job? 

A. The understanding is according to my testi- 
mony; and if we didn’t do a job, of course, we would 
have no reason for it anyway. 

Q. You don’t mention a ten-year basis here? 

A. No. May I ask you who I wrote that letter to? 

Q. Yes. A. Who did I write it to? 

Q. Your letter to Mr. Church dated April 27, 
1954. 

A. Well, the parties that I talked to were either 
not with the company or had quit. Church didn’t 
have anything to do with it. 

Q. You did have discussions with Mr. Church on 
oceasions after the termination, didn’t you? [174] 

A. Yes, siz. 

Q. Down there at Fullerton? A. Yes, sir. 

Q. And in any of those discussions—well, first, in 
each of those discussions Mr. Church was talking to 
you about how you were going to liquidate the 
amount owed to Hunt? A. Yes, sir. 

Q. In any of those discussions with Mr. Church 
did you bring up the subject of any damages that 
you claimed that you might have against Hunt 
Foods ? A. Yes. 

Q. You did bring up the question of the amount 
of damages or a cause of action for damages against 
Hunt for termination ? 

A. I mentioned to Mr. Church the fact that we 
felt it was wrong and that we had been damaged. I 
never threatened Mr. Church with a suit. 
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Q. But you did discuss with him while you were 
discussing the amounts owed to Hunt’s, you did dis- 
cuss with him the fact that you thought had a claim 
for damages against Hunt Foods? 

A. I thought we had been damaged; I never 
mentioned anything about a legal matter at all. 

Q. You thought you had been damaged because 
of the termination of this arrangement? 

A. Yes, sir. [175] 

Q. And that was some time shortly after the 
termination, would you say? 

A. It was on most every trip that I saw him, and 
I made it a practice to go down once every couple of 
months and go over our account with him and try 
to pay what we could, and on every occasion I men- 
tioned the fact. 

Q. You went down in May of 1953, didn’t you, 
to see Mr. Church? 

A. Well, I would have to check my plane fares 
or the correspondence. 

Q. The termination was in the latter part of 
April? A. Yes. 

Q. Did you go down to see Mr. Church within 
four weeks after that, would you say? 

A. I believe I did. I again would have to check 
my plane fares that I make out, or the correspond- 
ence; I am not able to say now. 

The Court: Church was down south? 

Mr. Rothert: Yes. 

Mr. Cullinan: Mr. Church was at Fullerton, ves. 

Q. As a result of these conferences with Mr. 
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Church the establishment of the trade acceptances 
was worked out? Ay, Messin, 

@. Going back for just a moment. At the time 
that the arrangement was worked out initially with 
Hunt’s back in ’51, [176] was there any discussion 
with anyone in Hunt’s as to what would happen in 
the event that you were to die and who would carry 
on if you were to die? A. No discussion. 

@. Was there any minimum number of pur- 
chases that was established; that you would have to 
purchase any minimum amount of canned goods? 

A. None. 

Q. You were not required to purchase any par- 
ticular number of canned goods? A. No, sir. 

Q. In February of 1953, you suffered a fire loss, 
didn’t you, in your warehouse? 

A. We suffered a fire, yes, sir. 

Q. And a good deal of your inventory was 
burned up in that fire? 

A. Yes, sir, but covered by insurance, most of it. 

Q. But you didn’t recover the whole amount? 

A. No. 

Q. In insurance? A. No. 

Q. In fact, you suffered about a $10,000 loss in 
that fire in inventory, didn’t you? 

A. With the inventory and loss of profits and 
volume in business—I couldn’t estimate; the auditor 
would have to do [177] that for me. 

Q. Can you tell us how much insurance you re- 
covered ? A. Approximately $19,000. 
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Q. What was the name of that insurance com- 
pany ? A. I don’t remember that. 

Q. This fire loss cut down the efficiency of your 
doing business, didn’t it? 

A. Let me 

You are talking about the selling—the operation 
of selling? 

Q. Well, the operation of your business. 

A. It would cut down the carrying on of other 
than selling if we had any, but we didn’t have but 
very little; it wouldn’t hurt us any. 

Q. It put a crimp in your business, didn’t it? 

A. I wouldn’t say it did. You mean it hurt our 
business volume or the way we were doing business? 

Q. Yes; it prevented you from making profits 
that you might otherwise make in the business ? 

A. Well, not as far as Hunt was concerned, be- 
cause we just kept selling and they delivered. 

Q. Well, I am just asking you about your profits 
in your business in ’53. This fire affected the profits 
in your business, didn’t it? 

A. Probably some. [178] 

Q. As a matter of fact in Exhibits I, J and M 
you so reported to Hunt’s, didn’t vou? 

A. We did what? 

Mr. Rothert: I will ask that the witness be shown 
the exhibits. The exhibits speak for themselves. Ex- 
hibits I, J and M? 

Mr. Cullinan: Yes. 

Mr. Rothert: Can you tell me what dates those 
are? 

Mr. Cullinan: June Ist, 53. 
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Q. In the middle paragraph of that letter you 
refer to Mr. Liholm’s withdrawal of a sum of money. 

a. Meésesii 

Q. ‘And that coupled with the fire plus the fact 
that Hunt’s suddenly took the account away from us 
after working at it for a period of two years and 
letting our other business go down, we found our- 
selves without a volume to speak of up to a few 
weeks ago.” 

So the fire had an effect on your business? 

A. No; the volume to speak of in that letter up 
to a few weeks ago was the business we didn’t have 
when Hunt’s quit, I suppose, or something there. 
The fire of course affected it a little bit but nothing 
of consequence. We still operated; we still sold mer- 
chandise. 

Q. I will leave that for a moment. 

Now, Mr. Liholm, who is one of the plaintiffs in 
this [179] action, withdrew. $5,000 of partnership 
funds in May of 1953? A. Yes, sir. 

Q. And that withdrawal was a surprise to you, 
wasn’t it? 

Mr. Rothert: Your Honor, J think this is in- 
competent, irrelevant and immaterial and beyond the 
scope of the direct. 

The Court: I don’t see— 

Mr. Cullinan: If your Honor please, he has testi- 
fied that his business went down in 1953 after the 
termination. He testified that that was because he no 
longer had the Hunt account. Now, we want to show 
that during 753 he had a fire which caused some 
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$10,000 worth of damage to the business, and M71. 
Liholm surreptitiously withdrew $5,000 from the 
partnership funds, none of which has been repaid, 
and in some of the exhibits here he states that that 
withdrawal of $5,000 put him in an embarrassing 
position. 

The Court: Assuming that is true, what has that 
go to do with this case? [180] 

Mr. Cullinan: Well, it bears on if he suffered 
any loss in 1953 after the termination, what was the 
cause of the loss? Was it because of losing the Hunt 
account? Because of the fire? 

The Court: You mean on the question of dam- 
ages? Is that what you are speaking of ? 

My. Rothert: J suppose it would relate to that, if 
anything. 

Mr. Cullinan: “Yes, that is what it relates to. If 
there were any damages in 1953 it was because of the 
termination of the Hunt arrangement. 

The Court: I thought you were going to reserve 
that until the damage testimony was put in. 

My. Rothert: It is in the letters and I can under- 
stand—— 

Mr. Cullinan: That is right, your Honor. That 
should come under the head of damages. 

The Court: I think probably I made a mistake 
in not requiring Counsel to finish the direct exami- 
nation first, because this is becoming quite lengthy. 
However, we will do the best we can. 

Q. (By Mr. Cullinan): Mr. Phillips, in para- 
eraph 5 of your complaint you inform the defendant 
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that you were going to release certain capital funds 
once you took over the Hunt arrangement. Can you 
tell us when and who you told that you were going to 
release this $10,000 of capital funds? [181] 

A. Do I remember who I told? 

Q. Yes. A. What did you say? 

Q. The complaint, paragraph 5, says at the time 
you entered into this arrangement with Hunt’s, that 
you informed them that you were going to release 
certain capital funds from your business, withdraw 
it. To whom did you say that you were going to re- 
lease such capital funds? 

A. Well, that would be in my original story to 
Mr. Flynn probably is what that applies to. Capital 
funds or credit arrangements that we had with 
Overseas so they could use the money for something 
else. 

Q. You testified that you told Mr. Flynn that 
you were going to withdraw some capital funds from 
your business. 

A. I probably told Mr. Flynn, of which we have 
testified to previous to this time, that we probably 
wouldn’t need the capital funds, that we had ar- 
rangements to get under this arrangement; if we 
lowered our business, we would not need the capital. 

Q. But you did not tell Mr. Flynn that you were 
going to release certain capital funds? 

A. No specific amount, I don’t believe. 

Q. What amount of capital funds did you plan 
to release at that time? Any ? 

A. We couldn’t tell. [182] 


: 
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Q. Did you release any of your capital funds 
during the time of your arrangement with Hunt’s? 

A. Yes. 

Q. How much? 

A. The record shows, I believe, $12,000 from late 
1952 to early 1953. 

Q. Your complaint alleges $10,000. Are you cor- 
recting that to $12,000? 
The record shows we were probably wrong—— 
To whom did you release these capital funds? 
Overseas Finance and Trading. 
That is your limited partner? 
Yes, sir. 
Did you give back to Overseas $10,000 of the 
capital they placed in the business? 

A. We gave them $10,000 worth of stuff. I don’t 
know how it was applied. We gave them back $10,- 
000 over a period of six months. 


OPOPOpe 


Q. Was that paid for by check? 

A. Yes, sir, in small amounts. 

Q. A series of checks? iA. Weswsir. 

Q. Have you located those checks? A. No. 
Q. 


Isn’t it a fact that the $10,000 ox $12,000 was 
a loan [183] from you to Overseas? 

A. I posted it that way in our books, in our 
checks. 

Q. Your books show that this $10,000 or $12,000, 
whichever it is, was a loan to Overseas ? 

A. I put in on the check. Each one I paid I 
would say a loan, and I did that for reasons 

Q. We will get to that in a moment. I just 
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wanted to establish the fact that it is carried on 
your books as a loan to Overseas. 

A. I don’t know about being carried on our 
books. I am only saying what was on the check. 

Q. You drew the check? 

A. A girl wrote them, I signed them. 

Q. Those were delivered to Overseas, your lim- 
ited partner? A. That is right. 

Q. And those checks were marked ‘‘Loan’’? 

A. I believe most of them were, yes. 

Q. At the time that you made these loans to 
Overseas, was the particular amount of money 
needed in your business to carry out your obliga- 
tions under the Hunt arrangement? 

A. The money that we had—the $10,000 was the 
capital anyway. You know really it was im the capi- 
tal investment stage, and our business was better 
at the end of 1952 when we started this, and looked 
pretty good for 1953, that is why I released the 
money. [184] 

Q. I thought you said the money was released 


starting early in 1952. Aves Mate 952% 
Q. Late 1952? A. Late 1952. 
Q. Late 1952? A. Yes, sia 


Q. And over what period of time did that re- 
lease of money to Overseas take place? 

A. I would have to see the record. 

Q. During your time with Hunt’s, your other 
business—you have already testified but I forget 
what the answer is—was that a brokerage type of 
business chiefly ? 
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A. No, our present business, when we had 
Hunt’s, other than Hunt’s was bidding in volume. 

Q. Bidding. i.» Yesweir. 

Q. In the bidding business do you get commis- 
sions ? 

A. No, we accrue our profits for buying and 
selling. 

Q. Commission earning on brokerage ? 

A. Yes, sir. 

Q. Did your brokerage business increase? Did 
you add to your brokerage business during the year 
1952 when you were on the Hunt arrangement? 

A. I would have to look at the books and see. 
During that [185] year we hired a fellow, I believe, 
to sell, handle the brokerage end of our business— 
in other words, do the selling. I wouldn’t be able to 
say it increased or what happened to it. I didn’t 
pay much attention to it. 

Q. Isn’t it a fact in the year 1952 your broker- 
age income increased substantially over previous 
years? 

A. The previous year we wouldn’t have any. 
Very little. So anything would have been an in- 
crease. 

Q. At the time you took on the Hunt account, as 
IT understand your testimony, you planned that you 
would have to sell some items below cost to you? 

A. Depends on how the statement ‘‘below cost’’ 
is meant. Do you mean below our dollar cost ? 

Q. Well, below the cost. 

A. Of doing business ? 
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@. Below the cost of the goods to you. 

A. Well, that is below the cost of his doing busi- 
ness, and in rare instances we sold merchandise a 
fraction under cost because it may go up from the 
time I took the order to the time Hunt gave us an- 
other price list. It may have advanced a few cents 
a ease. It may show a 30 or 40 cent loss on that 
item. That was beyond our control. The cost factor 
we talk about is the cost of doing business, selling. 

@. On oceasions you sold below that cost in order 
to get the goods on the shelves of the commis- 
saries? [186] 

A. No, not in order to get the goods on the 
shelves, of the commissary stores. We would send 
them a list, and it was possible, we found in look- 
ing the invoices over, that the price may go up a 
fraction, and if it did, we would naturally show 
that 20 cents a case loss, 5 cents a case loss, or what- 
ever the advance was. 

Q. Page 18 of your deposition, lines 2 to 4, 
where you are testifying about your conversation 
with Mr. Flynn in September, 1951, this appears: 


‘*T also stated that we would have to also sell 
merchandise at a lower figure in some instances 
to get in and keep competition out, and he un- 
derstood that.’’ 


A. Yes, sir, that is right. The lower figure didn’t 
mention the cost factor. A lower figure means a 
lower than normally with a profit. 

Q. There were times when you sold below cost 
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at these commissaries in order to get the line into 
the commissary, isn’t that so? 

A. No, sir, the Hunt Food line was never in that 
position. It was always under anyone. We never 
had to go below cost to sell it, no. No, we would not 
have to go below cost to sell it. 

Q. Did you never sell below cost? 

A. We sold below cost under the conditions 
which I explained. [187] We never intentionally 
sold anything below our cost. If we gave the com- 
missary officer a price today on our trip, and before 
we got back with the order and got it through the 
price went up ten cents a case, we might have lost 
the ten cents a case. hat was possible, and I see 
that we did it in rare instances. 

Q. Didn’t you have the order from the commis- 
sary first before you ordered from Hunt’s? 

A. No. How is that again? 

Q. Didn’t you have the commissary order before 
you ordered from Hunt’s? 

A. That was the trouble. If I had it the other 
way, it would have been all right. I took it the other 
way. I ordered and the price went up. 

Q. There would be times when Hunt’s price to 
vou would be higher than you had agreed to sell to 
the commissary ? A. That is right. 

Q. You called on these commissaries on the av- 
erage of about once a month. 

The Court: Counsel, I have listened to this pa- 
tiently now for a long time. I cannot see the rele- 
vancy of the manner in which the plaintiff con- 
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ducted the business with the commissaries. It could 
have been good, bad or indifferent. He could have 
been a scamp. He may have had associations with 
the most villainous type of people. It has nothing 
to do with the [188] case. The only question is what 
kind of agreement did they have. Apparently from 
what you presented so far in the case there never 
was any complaint about the plaintiff’s manner of 
doing business, except that he did not pay for his 
merchandise as promptly as they thought he should 
have, but there was never any complaint about the 
amount of business he did for your clients, and 
whether he was a good man, indifferent man, or 
whether you didn’t like him, or whether he had a 
fire or something else, those are matters that do not 
color my point of view. Lawyers like to lug in a lot 
of these things. The only question in these cases, if 
vou would get down to them, is what the terms of 
this agreement were from your point of view, and 
then the next question is, if whatever agreement 
there was was breached by the defendant, the 
amount of damages. I am not venturing any opin- 
ion on that subject, but I just do not see any point 
in whether he sold this merchandise under cost, 
how many times he called on the commissaries— 
there are a couple of letters in evidence that indi- 
cate he increased the volume and he was doing a 
good business. He may not have been paying for it. 
That may be a breach of the contract. But this other 
stuff—what is the relevancy of it? An awful lot of 
it is here in the record. Maybe I have not made 
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myself elear, but I do not see the competency of 
these matters that are being gone into—as much so 
on the part of the [189] plaintiff as on the part of 
the defendant. Everybody wants to paint the 
other fellow as black as the aee of spades. I do 
not care what color they are. All I want to get is 
the facts. If you gentlemen will present all the facts 
that have to do with the contract, if there was one, 
and the nature of it, we will get along. There was 
some sort of arrangement between the parties. That 
is obvious. I am just saying this now to see if we 
ean’t—what should have been done in a pretrial 
conference—get down to the real issue of the case. 
There was some sort of arrangement between the 
parties and it went on for some period of time. It 
must have been governed by some arrangement be- 
tween the parties, and at a certain time it was ter- 
minated by the defendant. Now, maybe there was 
a right to terminate it, maybe there was not. I do 
not know. Maybe it was an agreement for a specific 
period of time, maybe there was no time specified. 
But certainly there was some arrangement made 
that was going to continue for some time. It was 
not to be made today and to end within a few hours, 
because the defendant himself notified ecommissaries 
that the plaintiff was going to conduct these ar- 
rangements with them. So maybe it is one of those 
eases where, if there was no time specified, it was a 
reasonable time. But there must have been some- 
thing about the arrangement. That is what I was 
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hoping you would get to, so we could get at it. But 
so much of this examination, both [190] by the 
plaintiff and by the defendant, is on immaterial 
matters. 

T think I am correct in what I have said, counsel, 
that there was some kind of arrangement made, and 
it existed for some time. It just did not spring out 
of the ground like Pegasus and have neither a wing 
nor a body to it. It had something to it. You dispute 
the fact that it was an agreement and that it was 
not for a specific length of time. You say, as I un- 
derstand from your opening statement, it was some 
agreement terminable at will, but it must have had 
some period of time to it in order to be terminable 
at will. What was the understanding of the parties? 
In order to do justice in this case, that is the issue 
that I think ought to be gotten at. I am not going 
to prescribe or proscribe vour examination in any 
way because I do not know as much about this case 
as you do or as vour opponent does. All I am indi- 
eating is that there is so much irrelevaney in it so 
far it is hard for me to keep my mind on the res. 
I do not want to get off on these side issues. 

See if you can get more closely to the issue. 

Mr. Cullinan: Of course, your Honor will un- 
derstand so far as the defendant is concerned, when 
we deny that there was any conversation or contract 
such as has been testified to, and you cross-examine 
the plaintiff, you can’t very well establish [191] 

The Court: I realize that, but you have got off 
on a line of things with all these letters. 
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Q. (By Mr. Cullinan): Mr. Phillips, in your 
direct examination you stated that your travel was 
the main cost of your business, did you? 

A. In the Hunt selling, traveling and book- 
keeping. 

Q. And you traveled in connection with your 
other business as well as for the business done by 
Hunt’s? A. No. 

Q. You did not travel for any other business? 

A. Very little. Most of that came in the mail or 
by phone. 

Q. There was no brokerage business that re- 
quired you to travel? 

A. J didn’t handle that. 

Q. I mean it was part of your expense, to 
travel ? A. Yes, that is right. 

Mr. Cullinan: No further questions. 


Redirect Examination 
By Mr. Rothert: 


Q. I think on cross-examination, Mr. Phillips, 
you testified that in one question and answer the 
invoices stated that you were 

Mr. Cullinan: Exeuse me, your Honor. May I 
have it clarified? Are we going into redirect on a 
portion of the testimony. 

Mr. Rothert: That is what I had in mind. [192] 

The Court: J do not know, counsel. 

Mr. Rothert: At this point I was intending to 
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have a few questions on redirect on a portion on 
which he was cross-examined. 

The Court: Do you have much? 

Mr. Rothert: No. 

The Court: All right. 

Mr. Rothert: Not many questions. 

Q. On cross-examination in response to one of 
the questions you answered that the invoices were 
payable in ten days. I will ask you to take a look at 
the invoice, which happens to be one dated Febru- 
ary 10th, 1953, to Wellington Phillips Company on 
the invoice heading of Hunt Foods, where it says, 
‘‘Ship to Castle Air Force Base.’’ On the face of 
that it says: ‘‘Contract dated 2/10/53. Terms 2% 
ten days.’’ The invoices you got on all of this Hunt’s 
business, was there more than one stated terms? 
Were they all the same or were there various dif- 
ferent terms on your invoices? 

A. Most of them said 2% ten days, which if we 
paid it, we got out 2%. 

Q. You say most of them. Do you mean 51%, 
99% 

Mr. Cullinan: If your Honor please, the witness 
has not established that he is one who ean tell what 
percentage. 

Q. (By Mr. Rothert): To what extent have you 
examined the invoices of the Wellington Phillips 
Company received [193] from Hunt Foods between 
October 1st, 1951, and the present time? 

A. That feature I have not looked at very 
closely, Mr. Rothert. 
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The Court: Is that a printed form or is that 
typed? 

Mr. Rothert: No, that is typed on, that part, the 
terms. 

Q. In answering a question about the assign- 
ment of the accounts receivable, you said it proved 
to be erroneous, and then did you refer to what you 
later stated, that the first two items on the list of 
accounts had not been received by you? 


A. That is right. 

Q. Is that the area you referred to? 

A. Thatis right. 

Q. In other respects it was correct? 

A. Yes. 

Q. There has been some reference to trade ac- 
eeptances which you signed in 1953. Be 1053. 


Q. Was the money owed to Hunt’s evidence by 
those trade acceptances on the same Hunt invoices 
as were covered in 1952 by the assignment of the 
aecounts receivable ? A. No, sir. 

Q. I show you Defendants’ Exhibit K. This is 
dated June 17, 1953, and refers to some pumpkin, 
fancy grade. The last [194] sentence says, ‘‘The 
above worth is about $9,000.’’ The ‘‘above worth.” 
is that referring to the value of the pumpkin? 

“A. qiesy sir. 

Q. Do you mean that is the market? 

A. That was the market at the time I wrote that 
letter: 

Q. Defendant’s Exhibit T, letter dated October 
5th, 1953, has attached to it a photostatie copy of 
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United States Navy Purchasing Office award supply 
contract. T think you identified that as an open end 
contract in your cross-examination ? 

a. ‘Yes; sia: 

@. Was that order filled or consummated ? 

A. Completely? In full? 

Q. Either completely or to some extent. 

AY part: 

Q. What is an open end contract? 

A. It means they can draw if they wish, and if 
they don’t wish they don’t have to. It is drawn by 
the ships and shore. It is made for a three months 
period for the Navy to draw at their discretion. 

Q. You commit yourself to deliver? 

A. Yes, sir. 

Q@. And they withdrew—— 

A. If they want to. You are supposed to know 
how much they want, though. [195] 

Q. Do you know how much the Navy drew on 
that particular open end contract? 

A. I wouldn’t be able to say. 25,000 pounds— 
$25,000 worth, I think. 

Q. This appears to have a total of 105,175, it 
states. 

A. $25,000 is what they drew, as a round figure. 

Q. On Defendant’s Exhibit AK is a hand-writ- 
ten P.S.: ‘“We have $86,000 worth of turkey orders 
to the commissory stores for delivery before No- 
vember 16th. This should help us clean you up 
pretty well before your November closing.’’ The 
letter is dated September 8th, 1954. What kind of 
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an order for those turkeys was that particular order 
that is referred to in your note? 

A. That was both open end and firm orders. 
Some we filled, some we could not, due to credit. 

Q. To what extent did you fill the orders which 
this note purports to be in the amount of $80,000? 

Mr. Cullinan: Just a minute. 

The Court: I do not see the relevancy of this. 
What has this got to do with the case? Of course, 
the letter is in evidence. You put it in. But what is 
the importance whether or not some aecount that he 
referred to that might be a means of paying an ae- 
ceptance, what has that got to do with the case? 

My. Rothert: As your Honor indicated, of 
course, the letter is in evidenee, and I thought two 
or three points in the letter might require expla- 
nation. 

The Court: I do not mean to be facetious about 
it. The explanation might be interesting, but I do 
not know why it is material. 

Mr. Rothert: I assume the letter is introduced 
for possible admissions by Mr. Phillips that his 
business was really booming during that period 
after the termination of the Hunt account. 

The Court: That would hardly follow from the 
long list of letters in which there is a constant re- 
quest for payment and explanations made as to how 
soon payment could be made, and so forth. There is 
a long list of that, which I assume counsel has of- 
fered for the purpose of pointing up his argument 
or statement that it was ineonsistent with the idea 
that Phillips had a claim against the Hunt people 
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for breach of the agreement, but the details of that 
I see no reason for going into. 

Q. (By Mr. Rothert): You were asked if you 
ever got a letter in reply to your letter of March 
15th, 1953, to Mr. Miller, which is Plaintiffs’ Ex- 
hibit 6, and you said no. Did you get a reply to your 
letter of April 15th, 1958, to Mr. Miller? 

_ a, SNlopsiue 
| @. Do you recall ever getting a reply to any let- 
ter that [197] you wrote to Mr. Miller’s attention? 

A. No, sir. 

Q. You said that after the March 15th, 1953, 
letter, Plaintiffs’ Exhibit 6, which is the first of the 
two letters that you referred to rumors that you 
heard that you were going to lose the Hunt account, 
you said that you wrote the letter, and then I think 
vou said about ten days later talked to Mr. Miller 
on the phone? A. Yes, sir. 

Q. And when you were asked what the conver- 
sation was, you said you could not say what was 
said. Do you have any recollection at all of anything 
that was said in that phone conversation ? 

A. We talked for five minutes. We talked about 
this matter of cutting off 

Q. I didn’t ask you how long you talked. Do you 
remember anything you said or anything Mr. Miller 
said ? 

A. J asked Mr. Miller what the trouble was and 
why we were being taken, what was happening, or 
why we were not notified or given some information 
on it to tell us the reason why. He said it was out 
of his hands. That was the gist of the conversation. 
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I don’t remember anything else that was said. About 
that time I was pretty excited about it. 

Q. Did you continue to sell Hunt’s merchandise 
after that? A. Yes, sir. [198] 

Q. Do you recall anything else that was said in 
that conversation on the telephone? 

A. T asked Mr. Miller what he knew about it. 
He said he didn’t know anything. It was out of his 
hands. 

The Court: He has already covered that. It is 
getting repetitious now. 

Mr. Rothert: I didn’t know just what he meant 
by out of his hands, and TI didn’t want to lead him 
into anything, your Honor. 

I have no further questions. 

The Court: Will you continue to complete the 
examination of the plaintiff, whatever you have to 
ask on damages or any other phase of the matter, so 
we can get through with his testimony at some time 
or other. 

Q. (By Mr. Rothert): Mr. Philips, where did 
you put the Alameda Air Force Bases? 

A. They are under the rubber band. 

The Court: Suppose you get your material or- 
eanized. We will take a five-minute recess. 


(Recess.) [199] 
Mr. Cullinan: If your Honor please, before we 


get into the question of damages, not to upset the 
decorum, I have a witness who has to leave for 
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Phoenix tomorrow. He will be a very short witness, 
less than five minutes, if we could just put him on 
out of order. 

The Court: Certainly. 

Mr. Rothert: J have no objection. 


W. J. REID 
called as a witness on behalf of defendant, out of 
order; Sworn. 


The Clerk: Please state your name to the Court. 
The Witness: W. J. Reid. 

The Clerk: Please spell you last name? 

The Witness: R-e-i-d. 


Direct Examination 
By Mr. Cullinan: 


Q. Mr. Reid, in 1951, were you employed by 
Hunt’s Foods at Fullerton, California? 

A. Yes, sir. 

@. You are no longer with the company ? 

A. No, sir. 

Q. And in 1951, you were the export and gov- 
ernment supply manager of Hunt Foods? 

A. Yes, sir. 

Q. In August of 1951, did Mr. Phillips come to 
see you? 

A. I am not positive of the date, but I believe 
so, yes. [200] 

Q. Had you asked him to come or had he asked 
to see you? A. He asked to see me. 

Q. What was the purpose of the meeting? 

Mr. Rothert: I will object to that on the ground 
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that calls for a conclusion and opinion of the wit- 
ness. 

TheCourt: Yes. 

Q. (By Mr. Cullinan): What was said at the 
meeting between you and Mr. Phillips? First, was 
anyone else present? 

A. Iam not sure whether or not Mr. Miller was 
present or not. Usually Mr. Miller was asked to join 
any conversations that Mr. Phillips and I had when- 
ever Mr. Phillips visited Fullerton. 

Q. Coming back to this date, what was said at 
this meeting ? A. In general? 

Q. Yes. 

A. Well, in general, it was Mr. Phillips’ inten- 
tion to obtain an agreement or an arrangement to 
represent us in the military trade in Northern Cali- 
fornia. 

@. Asa broker or jobber or in what eapacity ? 

Mr. Rothert: You are still limiting it to what 
was said? Your question refers to what was said? 

Q. (By Mr. Cullinan): What said said, as near 
as you can remember, at that meeting ? 

A. Well, his intention, as I said before, was to 
obtain an agreement from Hunt for him to proceed 
in reperesenting Hunt [201] to the military com- 
missaries and other agreeable military outlets in 
Northern California. 

@. What did he say? Do you remember what 
he said and what you said at that meeting ? 

A. Well, specifically J can’t tell you the exact 
conversation; but in general, his intentions were 
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voiced and we tried to arrive at an agreement for 
him to proceed. 

Q. Anything said at that conversation about any 
period of time that he might be considered as a rep- 
resentative of some sort of Hunt’s? 

A. You mean the duration of the agreement? 

Q. Yes. 

A. I believe not. In fact, I am sure not. 

Q. Did he ask you in that conversation for any 
ten year contract? A. No. 

@. Did Hunt Foods at that time enter into ten 
year contracts? 

Mr. Rothert: I will object on the ground it is 
calling for the conclusion and opinion of the wit- 
ness. 

The Court: Yes. Sustained. 

Q. (By Mr. Cullinan): Was anything else said 
at that meeting that you remember? 

A. Well, the final agreement, as I recall it, was 
arranged that Mr. Phillips would act as a jobber 
rather than a representative, and under such ar- 
rangement he would buy merchandise [202] from 
Hunt Foods and resell to the commissaries. 

Q. In your conversations with him there was no 
discussion about a length of time that he would so 
act? 

Mr. Rothert: That has been asked and answered 
and it is a leading question. 

The Court: Yes, he has already said there was 
no duration discussed. 

Mr. Cyllitan: ‘That is all. 
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Cross-Examination 
By Mr. Rothert: 


Q. Mr. Reid, where were you when this econver- 
sation took place? ws mh Mullertont 

Q. I mean in whose office ? A. In my office. 

Q. Your title then was manager of the export 
and government supply department? 

A. Yes, sir. 

Q. Did your duties inelude all sales to govern- 
ment purchasers or just overseas export government 
sales? 

A. Well, there was a distinction between my 
responsibilities excluding the commissary stores, but 
in general, I had a voice of opinion in all forms of 
government business. 

@. Was Mr. Flynn, the district manager at Hay- 
ward, California, under your jurisdiction in the 
chain of command in the company ? [203] 

A. No, sir. 

Q. He was under Mr. Miller, was he? 

‘A. Wes 

Q. Was Mr. Miller the sales manager for all 
district sales of Hunt Foods? &. “Yoas,-sit® 

Q. District sales are districts in the United 
States but not export or overseas; is that true? 

A. We had a district in Hawaii which could be 
considered overseas. 

Q. Was that district under Mr. Miller? 

A. No, it was under mine. 

Q. Under yours. Did you just have one conver- 
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sation with Mr. Phillips that you can remember in 
19517? A. No, I believe we had several. 

Q. Didn’t Mr. Phillips in the later summer of 
1951 contact you and ask you if his company could 
handle Hunt’s sales to overseas governmental mili- 
tary installations? A. Yes, he did. 

Q. Was that discussed in the same meeting you 
are referring to in your direct testimony ? 

A. I believe so, yes, if I am thinking of the same 
meeting. 

Q. Well, was that matter of sales to overseas 
military purchasers the subject of discussion in 
other meetings than the one you referred to on di- 
rect testimony? [204] 

A. Yes, sir, I believe so. 

Q. No arrangement was ever made with Mr. 
Phillips about sales overseas ? 

A. None that I know of. 

Q. I think you said you are not sure whether 
Mr. Miller was present or not. 

A. Mr. Miller was present in some of the dis- 
cussions and in others I remember he was not avail- 
able. 

Q. You were asked on direct examination 
whether there was a meeting in August of 1951; you 
said you weren’t too sure it was August, but you 
remembered a meeting. 

A. J remember several meetings. [205] 

Q. This testimony you gave on direct examina- 
tion, where those statements made in several meet- 
ings or in just one meeting? 
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A. Well, the agreement was the culmination of 
several meetings. 

Q. When you say the agreement, you are speak- 
ing of the culmination of a series of discussions ? 

A. Yes, sir. 

@. When was the last of the series of discus- 
sions ? 

A. As best I ean recall, it was in the summer of 
Ol. 

Q. Will you give us your best estimate as to 
what time, June, July, August, September, October, 
November or December? 

A. Iamnot sure. The month of August was men- 
tioned in this so I presume that there is some bear- 
ing. 

Q. If the month of August had not been men- 
tioned to you here in court today, what would you 
have said was the time of that meeting? 

A. I ecouldn’t swear to what time. 

Q. Did you know Mr. Phillips before; that is, 
prior to the summer of 1951? 

A. I believe I did, yes. I knew him before he 
started calling on us in Fullerton. 

@. Did you at one time introduce him to Mr. 
Miller ? A. Yes, sir. 

Q. When you introduced him to Mr. Miller did 
he tell you that he wanted to talk to Mr. Miller 
about some Hunt business? [206] 

A. Iam not positive of this, but I believe that 
I suggested that Mr. Miller be in on the conversa- 
tions because it was business conducted within one 
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of his districts and therefore it was his responsi- 
bility, so I introduced him. 

Q. I think you mentioned that military sales in 
Northern California was one of the phases dis- 
cussed in this conversation. A. Yes, sir. 

@. Did you know that the Hunt Company sales- 
men had been handling sales to the military bases 
in Northern California at that time? 

& Wesrsir. 

Q. Was there any mention -in this particular 
conversation, these conversations you referred to, 
as to what price basis the Hunt products would be 
sold to Mr. Phillips? 

A. The price sold to Mr. Phillips for the mili- 
tary? 

Q. Yes. 

A. I don’t remember any specific conversations 
on that subject, no, other than the price prevailing 
at that time. 

Q. You mean the prevailing jobber prices? 

A. Yes, sir. 

Q. Were you familiar with the prices at which 
Hunt salesmen were then selling the products to 
the military bases? 

A. Familiar to the extent that I received copies 
of all price lists issued. [207] 

Q. Was there any mention in these conversa- 
tions that you say you sat in on that Mr. Phillips 
had discussed these matters with Mr. Flynn in Hay- 
ward ? 

A. Yes, I did recall that he mentioned that he 
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had discussed it with Mr. Flynn in Hayward and 
that Mr. Flynn had sent him to Fullerton to dis- 
cuss it with me, and in turn I referred him to Mr. 
Miller but still stayed in on the conversations. 

The Court: Why would Mr. Flynn have sent him 
to see if you had charge of the overseas division? 
T don’t quite understand that. 

A. Well, the subject of representing Hunt at 
that time included more of the domestic sales to 
the commissarics which had previously been so- 
licited by Mr. Flynn’s salesmen, and also included 
the subject of overseas business, which was strictly 
under my control. 

Q. Wouldn’t it have been more reasonable 
that he would have sent him to see Mr. Miller, who 
was the head of the domestic business ? 

A. Iam not so sure of that, your Honor. It was 
known within the company and within the key per- 
sonnel that I was in charge of the Government busi- 
ness, and as long as the overseas business was a part 
of the conversation, Mr. Flynn sent him to see me. 

Q. Did you have charge of the Government 
business within [208] this particular district? 

A. Certain types of military business I handled 
domestically as well as overseas. 

Q. You mean this buying and selling to commis- 
saries, was that 

A. Not particularly the commissaries; subsist- 
ence purehases. 

Q. That was within Mr. Miller’s jurisdiction ? 

A. Yes, sir. 
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Q. In this discussion with respect to Mr. Phil- 
lips undertaking to act as a jobber in dealing with 
the commissaries was really a matter that Mr. 
Miller would be more apt to be interested in? 

A. Yes, sir. That was the reason I introduced 
them and expedited the meeting. 

Q. Mr. Phillips has said on the witness stand 
that he went down there to see Mr. Miller because 
Flynn told him to go down and see Miller. Did 
Phillips tell you that Flynn had sent him down 
to see you? 

A. That was my understanding, yes, sir. 

Q. That was your understanding? 

A. Yes. 

The Court: All right; go ahead. 

Q. (By Mr. Rothert): I will ask you if when 
Mr. Phillips came in to see you he didn’t tell you 
that he wanted to talk to Mr. Miller and asked you 
to introduce him to Mr. Miller? [209] 

A. As near as IT ean recall, that is my recollec- 
tion. Mr. Phillips and I knew each other, and he 
came in to see me, and the conversation was started, 
and as soon as I understood the text of his inten- 
tions, [—— 

The Court: That isn’t exactly what he asked 
you. He wanted to know whether it was your recol- 
lection that Mr. Phillips had asked you to take him 
in and introduce him to Mr. Miller. He wants to 
know whether that was so. 

A. I wouldn’t care to testify to that, your 
Honor. 


Wellington Phillips, et al. 261 


(Testimony of W. J. Reid.) 

Mr. Rothert: To make it more complete— 

The Court: What? 

A. I wouldn’t care to testify to that because I 
am not positive. 

Q. You don’t recall? A. No, sir. 

Q. (By Mr. Rothert): I show you a copy of a 
letter dated October 2, 1953, a photostatic copy of 
an original, and ask you if you can recall receiving 
that letter from Mr. Phillips? 

The Court: What was the date of that letter? 

Mr. Rothert: October 2nd; I said 53; I meant 
01, your Honor. I misled you. 

The Court: That letter has not been marked in 
evidence ? 

Mr. Rothert: Pardon me? 

The Court: That letter has not been marked in 
evidence? 

Mr. Rothert: I don’t believe it has, your 
Honor. [210] 

The Court: It was referred to by the defendant 
but not marked in evidence. 

A. Yes, sir, I think I do remember this letter. 

Mr. Rothert: May I offer it as Plaintiff’s Ex- 
hibit. next in order and have it marked? 


(Whereupon, photostatic copy of letter re- 
ferred to above was marked Plaintiff’s Ex- 
hibit No. 9 in evidence.) 


Q. (By Mr. Rothert): Now, Mr. Reed, I will 
ask some questions about the letter but I want to 
elear up another point first. You say that in your 
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capacity at that time there was certain government 
business in Northern California that came under 
your jurisdiction ? A. Yes, sir. 

Q. Wouldn’t that be the government business 
that was purchased primarily for use overseas or at 
overseas bases or on ships that would be leaving the 
country ? 

A. The end use might turn out that way. How- 
ever, the business that I was referring to in North- 
ern California was subsistence purchases made by 
the Oakland Quartermaster, Navy Purchasing Of- 
fice, and Army and Air Force Exchange Service. 

Q. On the so-called bidding basis where people 
bid to the government to sell subsistence foods and 
other items for troop use? [211] 

A. Yes, sir. 

Q. That type of business was not at that time 
under Mr. Flynn’s authority or supervision as dis- 
trict sales manager, was 1t? 

A. No, sir. In addition to the subsistence, over- 
seas resale business was under my jurisdiction. 

Q. The sales to the commissary stores located on 
the Army, Navy and other military bases in North- 
ern California would be regular sales under Mr. 
Flynn’s jurisdiction ? A. Yes, sir. 

Q. And under Mr. Miller’s higher authority and 
supervision and not under yours? 

A. Although I repeat what I tried to explain 
earlier; my opinion was usually asked in any in- 
stances of change. Now, I might explain that Hunt 
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Foods was a rather young company at that time 
insofar as their management and departments, and 
overlapping of responsibilities was sometimes pres- 
ent. Therefore, my opinion was asked on commis- 
sary business. 

Q. You mean, don’t you, that your opinion was 
often asked but there wasn’t any doubt about where 
your jurisdiction started and ended? 

The Court: That is a little bit on the argumenta- 
tive side. 

Mr. Rothert: I think it is, your Honor. 

Q. Now, this letter I have shown you of Octo- 
ber 2, 1951, [212] isn’t it true that the matters re- 
ferred to in that letter had to do with the govern- 
ment business under your jurisdiction, namely, sales 
for subsistence use or for resale in overseas use 
by the military? A. Yes, sir. 

Q. And weren’t there times when Mr. Phillips 
talked to you alone when neither Mr. Miller nor 
anyone else from the Hunt Foods Company was 
present and talked to you about arrangements with 
Hunt Foods for that type of sales that came under 
your jurisdiction, as a broker? 

A. Yes, he did talk to me on that basis. 

Q. And on this occasion that you say you remem- 
ber introducing him to Mr. Miller and Mr. Miller 
Was in on part of the conversation, in that very 
same occasion Mr. Phillips talked to you about this 
overseas subsistence government business, too, 
didn’t he? 
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A. On the day that I introduced him to Mr. 
Miller? 

Q. Yes. 

A. I ecouldn’t recall positively, but I would 
imagine so. 

Q. My recollection is that you said that when it 
appeared to you that what Mr. Phillips was talk- 
ing about would involve Mr. Miller’s scope of au- 
thority, then you thought Mr. Miller ought to get 
in on it? 

A. Yes, sir. That was referring to the commis- 
sary business. 

Q. Yes. On that particular conversation did Mr. 
Miller [213] remain in your office and talk to Mr. 
Phillips or did they leave your office at some time 
together, that is, did the two of them leave and 
leave you? 

A. I don’t believe they did leave. 

Q. No arrangement was made with Mr. Phillips 
with respect to the overseas or subsistence type of 
government sales? A. No, sir. 

Q. What business are you in now, Mr. Reed? 

A. Iam with Granny Goose Foods. 


Q. Now, in any of these conversations that you © 


had at which you were present with Mr. Phillips, 


do you recall anything being said by Mr. Phillips — 


that if he took on the sales to the commissary stores 


in Northern California it would be an unprofitable | 


matter for him for a period of time because prices 
on the Hunt products were already established with 
the commissary bases and it would be some time 
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before he could create a margin of profit for him- 
self. 

Mr. Cullinan: Would you repeat that question? 
I didn’t get it. 

The Court: Read it. 


(Question read.) [214] 


A. I am not sure on that. I believe he might 
have mentioned something like that, which would 
be quite normal. 

Q. (By Mr. Rothert): You say it would be 
quite normal. You knew that the Hunt prices at 
which the products had been sold by the salesmen 
were substantially the same prices that Hunt was 
going to sell the products to Mr. Phillips? 

A. I didn’t mean it in that sense. 

Q. Didn’t you know that at the time of the dis- 
cussions ? 

Mr. Cullinan: He is answering the question. 

The Witness: I didn’t mean it in that sense. I 
meant it in a sense whenever anybody starts with a 
new venture, it is usually unprofitable at the begin- 
ning until you get established. 

Mr. Rothert: You knew that. Didn’t you also 
know that because of the fact that the price that Mr. 
Phillips would have to pay for the Hunt products 
was practically the same as the prices which the 
commissary bases had been paying for the products, 
that he could not make a profit until he could in- 
crease the price to the commissary stores and create 
a margin of profit? 
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The Court: That is obvious. I do not know why 
we waste time on that. Of course that is so. I do 
not have to be convinced about that. The man is go- 
ing to buy the product of the Hunt Company. He 
can’t make any profit on it unless he can sell it for 
more than he paid Hunt for it. It doesn’t [215] 
take a Philadelphia lawyer to see that. All that 
does is to get us into argumentative matters. If you 
want to ask him what was said in the conversa- 
tion 

Mr. Rothert: ‘That is what I say. I am more 
interested in whether he recalls that being dis- 
eussed. I think I asked him that and he said he 
thinks something along that line was said. 

Q. Do you recall any comments by Mr. Phillips 
as to the business he was then engaged in, namely 
the bidding business for military subsistence, pur- 
chases ? 

A. I am not sure that he mentioned it at that 
time because probably that was assumed, because I 
knew of his type of business and his specific busi- 
ness before he ever came to Fullerton. I knew that 
that was a part of his business. 

Q. Do you recall any comments being made in 
those conversations that Mr. Phillips’ bidding busi- 
ness was profitable that year? He was making 
money on it? A. J don’t recall that, no. 
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Q. Do you reeall any statements by Mr. Phillips 
that because he could not make money on the sales 
to the commissary for a period of a year or two he 
would have to have it for a period of time longer 
than two years, otherwise he didn’t want to take it? 

A. No, sir, I do not recall that. 

Q. Do you reeall any statements by Mr. Phil- 
lips that in [216] order to handle sales to the com- 
missary stores he would have to give up most of his 
bidding business because he would have to handle it 
himself ? 

A. You are refreshing my memory a little bit 
now on the bidding business. I believe the conversa- 
tion was to the effect that the bidding business was 
less frequent than Mr. Phillips had enjoyed in the 
past, and that he needed additional lines or addi- 
tional outlets for his type of mihtary  busi- 
ness. 

Q. For what type of military business? 

A. Well, military business. 

Q. Did you ever see a memorandum, an inter- 
office Hunt Foods Company memorandum issued by 
Mr. Flynn stating that Mr. Phillips was starting to 
make the sales to commissary stores in Northern 
California? 

A. To whom was the memorandum addressed ? 

Mr. Cullinan: If your Honor please, I think we 
are getting beyond the scope of the direct examina- 
tion. 

The Court: I am inelined to think so. That is 
already in evidence, anyhow. 
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Mr. Cullinan: I do not Know that it is. 

The Court: Yes, it is attached to the memo- 
randum that was sent to all the commissaries. There 
is a memorandum that went out with it directed to 
all the salesmen, that called their attention to the 
fact that this memorandum [217] was being sent 
out to the commissaries, and that they would get 
the credit for any sales on their accounts. I mean, if 
that is what you are referring to as an inter-office 
memorandum 

Mr. Rothert: Mr. Miller in his deposition said 
that he saw an inter-office memorandum, and I 
asked Counsel if he could produce it for me. 

The Court: You are talking about something 
different. 

Mr. Rothert: I do not know whether it is the 
same thing or not myself. 

The Court: The direct examination was merely 
confined to this meeting with Mr. Phillips. 

Q. (By Mr. Rothert): How many times can 
you remember you talked to Mr. Phillips in Fuller- 
ton in which the subject of sales to the commissary 
stores in Northern California was discussed ? 

A. A half dozen. 

Q. On the last one of those, which you said was 
the culmination 

A. I didn’t say—it wouldn’t be the last one. He 
discussed the subject with me before and after. 

Q. IJ see. Well, there was one meeting which you 
said was a combination, and in your words, came to 
an agreement. How many can you remember up to 
and including that one? 
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Three or four. [218] 

After that there were some other discussions ? 
Yes, sir. 

About the same subject? 

Yes, sir, same general subject. 

Was Mr. Miller present at all of them? 

No, sir, I wouldn’t say that. 

The Court: It is not clear to me what you are 
talking about now. You say there was a meeting at 
which there was an agreement. J do not know what 
that means. You leave it up in the air, both sides. 
Maybe you want to leave it up in the air. I don’t 
know. It is not clear to me. The testimony doesn’t 
mean anything, unless you state what the conversa- 
tion is that occurred. 

The Witness: Are you asking me the question? 

The Court: Yes. State what conversation you 
had on the subject of what arrangements were to 
be made with Phillips. 

The Witness: I thought I made it clear 

The Court: No, you said what it did not contain, 
that it did not have any duration period to it. Other 
than that, I do not know what the conversation 
was. 

The Witness: As near as I can recall, it was 
agreed that Mr. Phillips would be a jobber selling 
to the commissaries. 

The Court: ‘That is all there was? 

The Witness: Yes, sir, he would not act as a 
broker or a [219] representative, it is sometimes 
called. 
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The Court: Then the sum and substance of it is 
he made these visits down there to you gentlemen 
and what was finally agreed to was he was to be a 
jobber selling to the commissaries for Hunt Broth- 
ers during that period, is that it? A. Yes. 

Q. No other terms or conditions ? A. No. 

Q. (By Mr. Rothert): Was there anything said 
about you going back and talking to Mr. Flynn 
about it? A. I beg your pardon? 

Q. In this particular meeting where you say it 
was agreed that Mr. Phillips would be a jobber, did 
either you or Mr. Miller tell him to go back and dis- 
euss it further with Mr. Flynn? 

A. I don’t believe so. 

The Court: This is a sort of mountain that la- 
bored and gave forth a mouse. He went down and 
had all these discussions with you and all that 
finally was said was, ‘‘Yes, Mr. Phillips, you are 
going to be the jobber that is going to handle the 
commissary business’’? That is all that came forth? 

The Witness: ‘To clarify your thinking, sir, Mr. 
Phillips’ first intention was to act as our broker or 
representative, to which we did not agree. The final 
agreement was to make him [220] a jobber. 

The Court: Were there any details of this dis- 
cussed and related to you up here locally with the 
sales manager here? The details of how it was going 
to be handled ? A. No, sir. 

Q. In other words, you were agreeing down 
there on the general policy? 

A. DiWatis right: 
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Q. The general policy that Phillips was to be 
the exelusive jobber and representative of Hunt in 
connection with sales to the commissary ? 


A. Yes, sir. 
Q. Onee that general policy was agreed to, that 
is as far as yon went? A. Yes. 


Q. (By Mr. Rothert): The general policy 
meant that he would not be a broker but would 
be a jobber? A. Yes. 

Mr. Rothert: I have no further question. 

Mr. Cullinan: No further question. 

The Court: That is all, sir. 


L. W. PHILLIPS 
resumed the stand; previously sworn. 


Direet Examination 
(Continued ) 
By Mr. Rothert: 


Q. Mr. Phillips, how many commissaries [221] 
were there in Northern California during the pe- 
riod of time that you were selling the Hunt line at 
the commissaries ? 

The Court: I think he has already testified—19. 


A. Yes, sir. 
Q. (By Mr. Rothert): Alameda Naval Air 
Foree Base was one of those? .  Vesesin. 


Q. Have you reviewed all of the invoices from 
Hunt Foods to you for delivery to Alameda Air 
Foree Base, sir, in all the purchase orders from that 
commissary to you during the period you were sell- 
ing the Hunt line? 
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A. For twelve months, yes, sit. 

Q. At the time you started in December, 1951, 
were any of Hunt’s items being sold at that commis- 
sary ? A. Wehad no record of it. 

Q. Did you see any Hunt’s items for sale on the 
shelves? A. No. 

Q. You just said you had no record of it. That 
is not answering whether or not they sold any. 

Mr. Cullinan: IJ will object, your Honor. It has 
not been established whether this man knows one 
way or the other. 

Q. (By Mr. Rothert): Did you visit the Air 
Force commissary stores ? A. Yes. [222] 

@. When did you first call over there after start- 
ing out on December Ist, 1951? 

A. In the middle of December. 

@. When did you make your first sales to the 
Alameda commissary ? 

A. I believe April, 1952. 

Q. At the end of the period how many items 
had you sold to the Alameda commissary ? 

A. Items and sizes, 55. Don’t be confused—items 
and sizes. 

Q. Like if peas are in two different sized cans, 
that would be two? A. Yes. 

Q. What total amount of sales did you make to 
that commissary store during that period? 

Mr. Cullinan: If your Honor please, I will ob- 
ject to this as incompetent, irrelevant and immate- 
rial as to what volume of sales he had in a particu- 
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lar twelve months’ period to one of the commis- 
saries. It won’t tell us anything. 

The Court: I don’t know what the purpose of 
this is. Will you state your purpose ? 

Mr. Rothert: Your Honor, he did a certain 
amount of business. If I can’t prove what business 
he did 

The Court: J am not stopping you from proving 
it. I just want to find out what is the theory upon 
which you are proceeding. Counsel is making an 
objection on the [223] materiality. 

Mr. Rothert: I will explain the theory on that. 
We have selected the Alameda Air Force commis- 
sary base as an example. That is, we intend to prove 
that in the period that he worked on it he sold a 
certain amount, he made a certain amount of gross 
profit, he increased the number of items that the 
commissary would take and sell to a certain number, 
that there was a certain volume, that the volume 
averaged so many cases per item and to show the 
experience that one commissary store had. 

Then I intend to prove the progress he made at 
other commissary stores and the acceptance of the 
Hunt line at other commissary stores, the figures as 
to dollar amounts and the gross profit that the Ala- 
meda Air Base commissary can be used as a guide, 
some basis for estimating his prospects if he had 
been allowed to continue with the Hunt line. I had 
hoped—I shouldn’t say I hoped—I had asked him 
to make the same computation for another base. It 
would be a huge job to take all 19 of them, just to 
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have a little more basis than one. Maybe he should 
do that tonight and come in to carry on tomorrow 
with another base. 

The Court: I will overrule the objection. I 
realize you have to start some place in this process 
of trying to prove your allegations as to damage. 

Mr. Rothert: We admit we did not make any 
profits at [224] the time of the termination, but 
that does not necessarily preclude us or does not 
mean we would never have made any profits at any 
time later on. 

Mr. Cullinan: If your Honor please, the thing 
that is already testified on direct examination 1s 
that the commissary purchases by brand at the dis- 
cretion of the supply officer. Maybe a supply officer 
at the Naval Supply Depot in this particular pe- 
tiod was a particular officer who was a friend, who 
would buy a certain amount of goods, but that 
would not establish anything for any other base or 
for any other period of time. 

Mr. Rothert: The California law, as I under- 
stand it, does not preclude the showing of prospec- 
tive profits. 

The Court: If there is some evidence that a cer- 
tain volume of business is built up, there might be 
inferences that could be drawn from it. I think 
your objection really goes to the weight of the testi-. 
mony rather than to its admissibility. Maybe when 
he gets all through it won’t have any weight, but I) 
think there is no just basis for excluding the op- 


portunity to present whatever the plaintiff has im 
| 
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the matter in that regard, whatever showing he 
needs to make. I think the objection really goes to 
the weight rather than to the admissibility of the 
testimony. I will overrule the objection. 

Mr. Rothert: It may be of assistance to the 
Court. I [225] have a California Supreme Court 
decision, which is a very short statement on this 
question of prospective profits. Your Honor’s state- 
ment is practically one hundred per cent correct. 

The Court: Let us wait until we get the evi- 
dence. I will overrule the objection. 

Q. (By Mr. Rothert): What was the total 
amount of sales to the commissary at the Alameda 
Air Base? 

A. For this twelve months’ period that we re- 
capped, $10,805.52. 

Q. Did you check the invoices of Hunt’s on 
which you paid for that very same merchandise 
sold to Alameda? How much was the invoice 
price 

Mr. Cullinan: If your Honor please, I want to 
get this clear before we get into it. If the man has 
invoices present, I do not want to clutter up the 
record with all these invoices, but I would like per- 
mission to take them with me this evening to check 
them over after he has testified to a summary of 
the invoices. 

The Court: You can arrange to examine the de- 
tails. Go ahead. 

Q. (By Mr. Rothert): What was the cost of 
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the Hunt Products that you sold to Alameda com- 
missary for the $10,500 and some figure? 

A. $10,805—the cost was $10,050, a difference of 
$755. [226] 

Q. You said this twelve month period. 

A. From April to April. 

Q. There was not any other period in which you 
sold to Alameda Air Force Base, was there? 

A. No. 

Q. Now, you have a record of the volume of each 
item that you sold? 

A. That is right; as a breakdown of each indi- 
vidual item—the 55. 

Q. I am not going to ask you for each of the 
50. What was the largest volume item? 

A. 46-ounce tomato juice. 

Q. How many of those were sold in the twelve 
months ? A. This shows 249. 
249 what? A. Cases. 
That is an average of about 20 a month? 
That is 20 per month, yes, sir. 
What was the lowest item in volume? 
Eight-ounce spinach—300 spinach—one size 


of spinach. 2 
Spinach in size 300 cans? A. Yes, sir. 
What was the volume on that? 
Three. 
For the whole year? [227] 
Yes, sir. 


What was the total number of cases that you 
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sold of all items and all sizes for that total amount? 
Have you got it added up? 

A. Awfully quick. 2,148, approximately. I may 
have missed it a case or two, but 2,148. 

Q. What percentage of profits did you make in 
the later sales as compared to the early sales? 

A. Our early sales—— 

Mr. Cullinan: Just a minute. If your Honor 
please, I think there ought to be some foundation 
laid as to how he arrives at this percentage which 
is early sales and later sales. 

The Court: You will have to lay a foundation. 
What do you mean by ‘‘early’’? 

The Witness: The first three months vs. the 
last three months. 

Q. (By Mr. Rothert): What was the percent- 
age of gross profit for the entire year’s business at 
that one commissary ? A. Seven and a half. 

Q. In the sales in April of 1952, have you com- 
puted or do you have any record there of what 
profit or percentage of profits you made? 

A. Five—approximately five per cent. 

Mr. Cullinan: Can we establish the foundation 
of how [228] he computed this percentage? What 
were the factors to compute five per cent? What 
figures and factors did you use? 

The Witness: Well, we used the cost—our pur- 
chase order cost, and then Hunt’s cost to us, and the 
difference on the selling price. 

Q. Do you have five per cent written down 
somewhere ? 
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A. No, but I am fast enough on figures. There 
is a five average, and then it gradually increases as 
it goes along. 

Q. You have here a list of each sale and each 


purchase from Hunt Foods? A. Yes, sir. 
Q. One opposite the other? A. Yes, sir. 
Q. The column entitled C, that is costs? 
A. Yes. 
Q. The column headed § is sales? 
A. Yes. 
Q. And are these down in chronological order? 
A. Yes, sir, by dates. 
Q. What is the third column, P.O.? 
A. Purchase order numbers, so they can be iden- 


tified. 

Q. I will put that with the invoices themselves. 
Did you review the invoices for any other commis- 
sary store? A. Fort Ord. 

Q. Fort Ord? [229] A. Yes, sir. 

Q. Do you have the same amount of review of 
computation for Fort Ord? 

A. Not profit-wise, just cost-wise. 

@. What total items did you sell at Fort Ord? 

Mr. Cullinan: If your Honor please, it will be 
understood that my objection that this is incompe- 
tent, irrelevant and immaterial goes to the Fort 
Ord business, too. 

The Court: Overruled. 

A. Fort Ord, on the invoices which I checked, 
which was four, to give us a pattern, because we 
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picked what we call a heavy item and a little item 
to do that—you couldn’t pick all big ones—— 

Mr. Cullinan: Just a minute, if your Honor 
please. I object to this. If he developed some theory 
of his own as to how he picked the pattern, I am in 
no position to tell what this pattern is. 

The Court: You had better lay a foundation as 
to how this was done. 

Q. (By Mr. Rothert): Did you review all of 
the Fort Ord invoices? 

A. I reviewed four months of Fort Ord—five 
months. 

Q. When did you start selling at Fort Ord? 

A. Immediately when we took it over. We were 
always selling them some stuff. [230] 

Q. What five months did you take? 

A. It looks like the last three of 1953—the first 
three of 1953 and the last two of 1952. 

Q. That is five months? 

A. Yes, the last few months we had it and the 
month or two previous to that. [231] 

The Court: J think you had better prepare this, 
Mr. Rothert. I do not feel that it is proper to take 
up the Court’s time in doing this calculation here. 
You ought to have some schedules, exhibits pre- 
pared to show the manner in whieh vou are ealeu- 
lating your complaint for damages so that they are 
ready to be presented to the Court and explained, 
but I can’t see giving the time to having the witness 
thumb through papers and look at items that he 
has made notes on and give testimony on it. It is 
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not in a shape that the Court can follow it. I have 
tried cases and participated in cases involving dif- 
ferent subjects. You will have to have some data 
that is already prepared so it is in exhibit form, in 
some intelligent form so that the trier of the fact can 
follow it and see how the claim is made, the basis 
of the claim. It has to be prepared in advance. We 
can’t take the time to have the calculations made in 
the courtroom as a part of the testimony. It takes 
up too much time. 

Mx. Rothert: Does your Honor think it would be 
better to adjourn now? [231] 

The Court: We will take a recess until tomor- 
row morning and see if you can have something in 
concrete form that can be followed. I see that the 
witness is using a lot of pencilled notations that 
he has made, which is very difficult for us to follow. 
There ought to be something prepared to indicate 
at least the basis upon which you claim a list of 
prospective profits can be calculated, something that 
can be more concrete in form. 

Mr. Rothert: I understand that, your Honor, 
and I would like to ask a question so that the evi- 
dence will be as concrete and also as extensive as 
the Court thinks would be most helpful. 

The Court: Mr. Rothert, it is not up to me to 
advise counsel. I have enough to do to try to decide 
the case, but I do not like to decide cases in the: 
dark, and if I am obtusive at all in these matters: 
it is because it is unsatisfactory in getting at the: 
matter. You have to do the best you can with it. 
But this is a rather unsatisfactory method of pro- 
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cedure. There should be a little more preparation. 

Mr. Rothert: Since it happens to be about the 
end of the afternoon I would request that we 
adjourn now, and when we start in the morning I 
wil] have a statement that may be of assistance. 

The Court: Gentlemen, see if you can get the 
evidence in. Do you have any more witnesses? [232] 

Mr. Rothert: We have, yes. 

The Court: Many? 

Mr. Rothert: No. 

The Court: Have them here tomorrow and let us 
see 1f we can’t proceed a little more rapidly in this 
ease. You gentlemen are being a little leisurely in 
the presentation of this ease. Perhaps it is not alto- 
gether your fault. I think this case should have 
had a pre-trial. Matters should have been agreed 
upon. That all should have been handled in a pre- 
trial conference. It may be you are not at fault. If 
J had this case before I would have made you pre- 
trial it. The issues that required evidence would 
have been narrowed. All these documents could 
have been offered in evidence a long time ago in pre- 
trial, just put in one after another, given a number 
without more, on a stipulation that letters were sent 
or received. I am not blaming you for that. Prob- 
ably it was not called to your attention. That is one 
of the great factors, important factors, rather, in 
the pre-trial procedure, to eliminate much of this 
time-consuming business. 

For instance, the defendant has introduced almost 
40 letters. They could have been in in one fell swoop 
and reference made to whatever you wanted to refer 
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to at the time of trial. Likewise with respect to the 
plaintiff’s exhibits. I apologize for lecturing you. 
We have so many other eases, that is one of the 
reasons we should make use of the pre-trial [233] 
procedure to eliminate tedious procedures that are 
not necessary. 

Suppose we meet at 10:00 o’clock in the morning. 


(Whereupon, an adjournment was taken 
until 10:00 o’clock a.m., Wednesday, November 
30, 1955. [233-A ] 


Wednesday, November 30, 1955—10:10 A.M. 


The Clerk: Phillips v. Hunt Foods, further 
trial. 

Mr. Rothert: Ready. 

Your Honor, may I make a very brief statement 
by way of explanation at this tume in view of your 
Honor’s justified comments yesterday? We had 
computed and based the allegations of the complaint 
as to damages on a theory or on a basis based on 
the total volume of sales in the commissary stores’ 
and what we considered a reasonable percentage of” 
that business available to the plaintiffs on sales of! 
Hunt Foods. : 

Last week in getting the evidence together we 
ran into the problem that the total sales of the: 
commissary stores could not be proven with admis- 
sible evidence for a variety of reasons or a — 
of reasons, so that we shifted or adopted a different! 
basis for estimating damages and that was the pri- 
mary reason why we weren’t as well prepared as 
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we might have been otherwise. And we are ready 
to proceed with that this morning. 

But before calling Mr. Phillips to the stand, I 
had subpoenaed and there is in court Col. Bivens 
of the Sixth Army. I would like to call him because 
it will be very short. 

The Court: Very well. [235] 

Mr. Rothert: Col. Bivens, please. 


COL. ARTHUR L. BIVENS 
called as a witness on behalf of the plaintiff; sworn. 


The Clerk: Will you please state your name to 
the Court, sir? 

The Witness: Col Arthur L. Bivens. 

The Clerk: Please spell your last name? 

The Witness: B-i-v-e-n-s. 


Direct Examination 
By Mr. Rothert: 


Q. Col. Bivens, what is your present station and 
duty in the military, in the United States Army ? 

A. My station is the Presidio of San Francisco; 
my duty is as quartermaster to the Sixth Army. 

Q. And does the Sixth Army have a certain num- 
ber of commissary stores at its military bases in 
this area? A. Yes, sir, it does. 

Q. And do you have any information concern- 
ing the volume of sales at any of the commissary 
stores on any of the Army bases under the Sixth 
Army ? 

A. I have some information on total sales vol- 


284 Hunt Foods, Inc., etc. vs. 


(Testimony of Col. Arthur Bivens.) 
umes from some of the stores in the Sixth Army 
area. 

Q. Is that for the Presidio and Fort Ord? 

A. The Presidio and Fort Ord, yes. 

Q. Do you also have information as to the com- 
missary store at the Oakland Army Base? [236] 

A. That’s right, yes, sir. 

Q. Is that under the Sixth Army’s jurisdiction? 

A. That is not under the supervision of the 
Sixth Army. 

Q. Do these figures you have relate to one year’s 
period from November Ist, 1954, to October 
31st, 755? 

A. That’s right, I believe, yes; November, 754, 
through October, ’59. 

Q. And what has become of or what is the avail- 
ability of similar records or information for prior 
years to that period? 

A. Generally, records are retained for one year 
after the year in which they are developed, or the 


year in which they accrued. They are then either 


destroyed or in some cases returned or forwarded 
to Kansas City for permanent storage. [237] 

Q. Are the records with the information that 
vou have records that go back as far as the records 
that are now available under your custody? J mean, 
do you have any other information about commis- 
sary sales prior to the year’s period covered by this 
information which you have? 

A. Icouldn’t answer that question. I don’t know 
exactly what is available. 
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Q. I mean right here in your headquarters at 
the Presidio. 

A. Other than the information which I have 
with me? 

Q. Yes. 

A. I can’t tell you what we do have there with- 
out reviewing it and checking it. 

Q. ‘These records of sales, how do they come to 
your headquarters? I will withdraw that. Do the 
purchasing officers or officers in charge of commis- 
sary sales in the Sixth Army make any regular re- 
ports of the sales in their commissaries ? 

A. The commissary officers make regular 
monthly reports on sales to the office of the Quarter- 
master General. 

Q. Do those reports also come to the Sixth Army 
headquarters, copies of them? 

A. J don’t know whether we retain copies of 
those reports or not. The commissaries in the Sixth 
Army do retain copies of the reports. 

Q. Was this information that you have obtained 
from the commissary stores from copies of these 
reports? [238] A. Yes. 

Q. This information, as I understand it, shows 
a total volume of all sales, the total sale of meat 
products and the total sale of fresh produce, is that 
correct 2 A. Yes, sir. 

Q. Was this information obtained that you have 
brought with you to court at your direction by peo- 
ple subordinate to you in the army? 

mw Yes; sir. 
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Q. Will you state what the dollar volume of total 
sales for the Presidio commissary store was during 
the period given of one year from November Ist, 
1954, to October 31st, 1955? 

Mr. Cullinan: If your Honor please, I will object 
to the question. The answer would be incompetent, 
irrelevant, immaterial in this matter. The total 
volume of sales at the Presidio or any other place 
would not be material to any of the issues in this 
action. 

The Court: How would it be material, counsel? 

Mr. Rothert: In this respect, your Honor: It 
would tend to indicate that the volume of canned 
goods sales and purchases at commissary stores 1s 
very large and would impose no practical lmita- 
tion on the opportunities or availability of sales 
from the quantity of business alone. In other words, 
if the total amount handled in the whole [239] area 
is $100,000 and somebody is trying to get a part 
of it, it would be an entirely different picture than 
if there were one million, two million, five million 
or some huge amount. 

The Court: Your question was total volume. 

Myr. Rothert: Not limited to canned goods. 

The Court: Js this limited to canned goods? 

Mr. Rothert: No, it is not limited to canned 
goods. It is all sales. There have been many statis- 


tics 
The Court: Are you able to have the witness 
break it down? 


Myr. Rothert: All the figures that are available — 
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are total sales, meat and fresh produce, and I will 
eoncede that the volume of eanned goods sales is 
not contained in these figures as any separate item, 
but, as I understand it, the food business, ike many 
others, has been thoroughly studied and _ investi- 
gated on experience, past performances, and there 
are accepted percentages, accepted by the industry 
as a reliable estimate of the proportion of total 
sales in a super market or a store of that kind, of 
the total sales. 

The Court: I do not want to interrupt you. It 
doesn’t make very mueh difference whether the 
figure is admissible or not. It is a question of what 
weight is there to it. What would it mean, anyhow ? 
If it were preliminary, if you say you would give 
the figures first—if you are giving the [240] total 
figures first and then you are going to tie it in with 
some other data or some other ealeulations 

Mr. Rothert: I think I ean tie it in with 
proof 

The Court: ——TI see no objection to admitting 
the testimony, but I say to you at the time it is ad- 
mitted it will be of no value unless it is tied up 
with something. 

Mr. Rothert: I will econeede that. 

Mr. Cullinan: Also, if your Honor please, the 
particular records that the Colonel is talking about 
are for a one-year period just concluded from No- 
vember, 1954, to November, 1955, limited to three 
bases. 

The Court: He may have other evidence. I think 
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he may present some other data. I don’t know. You 
can’t shut off testimony that is partly—that may 
be—that may have a later relevance to it because 
at the time it has not got complete relevance be- 
cause the attorney can’t present all of his evidence 
in one instant of time. I do not think the objection 
that it is excludable is good. As I say, standing 
alone, it has no weight whatever. 

Mr. Rothert: J do not want to have anyone mis- 
understand me as to what I am going to do. I will 
not. be able to produce any other evidence of total 
sales of any other commissary at any other period 
of time. 

The Court: I will allow the question to be an- 
swered. I do not think the Court would be justied 
to just exclude [241] any piece of evidence on the 
ground it is immaterial. If it appears later that 
it is not connected up in any way or it has no ma- 
teriality, you can move to strike it out or the Court 
will simply not give it weight. 

Q. (By Mr. Rothert): Would you answer the 
question, Colonel? Do you remember it? 

A. Yes. I believe it was the total sales of the 
Presidio commissary. 

Q. Yes. 

A. I would like to state that these figures have 
not been authenticated as such, but they were taken 
from the report referred to. 

Mr. Cullinan: If your Honor please, I will object 
to the figures on the basis that they are unauthenti- 
cated figures. 
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The Court: How did you obtained them, Colonel? 

A. They were obtained by a person under my 
supervision from a copy of the report which had 
been forwarded to Washington. 

Q. It was taken from the copy of the report of 
the Quartermaster of the Sixth Army and sent to 
Washington ? 

A. No; a report of the commissary officer pre- 
pared by the commissary officer. 

Q. Part of your own records? 

A. A part of the records of the commissary and 
of the Quartermaster General in Washington, [242] 
yes. 

@. You may answer the question. 

A. The total is $2,723,326.53. 

Q. For what commissary is that? 

A. The twelve months referred to for the com- 
missaries of the Presidio of San Francisco. 

Q. (By Mr. Rothert): What was the total for 
the same period of time at Fort Ord? 

A. The same period at the commissary at Fort 
Ord, the total was $2,659,452.14. 

Q. What is the total sales for the same period 
at Oakland ? 

A. For the commissary operated at the Oakland 
Army Base, it is $642,865.42. 

Q. Will you give the figures for each base dur- 
ing the same period for the meat products and the 
produce just so that we have all three figures? Is 
that fresh meat? A. Yes, the meat market. 

Mr. Cullinan: If your Honor please, we will ob- 
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ject to any testimony about how much meat they 
sold. 

Mr. Rothert: JI will withdraw the question and 
say I have no further questions of the Colonel. 

The Court: That is all? 

Mr. Rothert: Do you have any cross-examina- 
tion ? 

Cross-Examination 


By Mr. Cullinan: 


Q. Colonel, commissaries carry other items than 
food, do they not? [243] 

A. Yes, sir. You mean items like soap and that 
sort. of thing? 


Q. Soap—— 

A. Non-edible items, they do, yes. 

Q. Many non-edible items? 

A. I would say a substantial number, yes. 

Q. Do they sell clothing at the commissaries? 

A. No, sir. 

Q. Athletic equipment? 

A. No, sir, I believe they have nothing—— 

Q. Do you know whether they do or you are not 
sure ? 


A. Well, I can’t say that I am positive because 
J never checked, but I have never known in my 
experience of an item of athletic equipment in the 
commissary. 

Q. What about drug items? 

A. No, sir, they are not carried as a line. 

Q. Jewelry, watches and that kind of item? 
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A. No. 

Q. They are not carried in the commissary ? 

A. No, sir. Those items are considered Post Ex- 
change items. That is different from the sales of 
commissary. Quartermaster’s sales commissaries are 
operated as grocery type operation and carry only 
those items which are related to food and to com- 
missary store operation. 

Q. Except you can buy Vano, mops and that 
type of thing? [244] A. Yes. 

Mr. Cullinan: I have no further questions. 


Redirect Examination 
By Mr. Rothert : 


Q. Colonel, will you state whether or not there 
is any limitation or restriction imposed on the com- 
missary stores in the Sixth Army as to the number 
of brands of anyone item that is carried in the com- 
missary store? 

A. A restriction as to the number of brand 
names of a given item which may be carried, ves, 
Sir. 

Q. How is that restriction imposed ? 

A. By regulation. 

Q. Do you know what that restriction is? Can 
you tell us what it is? 

A. No, sir, itemwise I cannot. 

Q. Is it uniform for all items or does it vary 
according to items? A. It varies somewhat. 

Mr. Rothert: JI have no further questions. 
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Mr. Cullinan: No further questions. 

The Court: That is all. 

Mr. Rothert: Your Honor, I am handing to the 
clerk and to counsel a typewritten statement which 
might be used as a guide to assist the Court and 
counsel in following the further testimony of Mr. 
Phillips on the damage issue of [245] the case. 


L. W. PHILLIPS 
recalled as a witness in his own behalf; previously 
SWOTN. 
Direct Examination 
(Continued ) 
By Mr. Rothert: 


@. Mr. Phillips, since yesterday have you made 
any computations with respect to the sales at Ala- 
meda Naval Air Station that you covered yester- 
day? A. Yes, sir. 

Q. Were there any other invoices you used in 
your computations since yesterday that you did not 
use in the figures that you gave in court yesterday ? 

A. I computed a similar figure. 

Q. I am asking you whether there were any in- 
voices ? A. Yes. 

Q. You have those additional invoices? 

A. Yes, sir. 

Q. Where are they? A. In this file. 

Q. How many are there? 

A. Approximately five—four or five. 

Q. At the time you made the computation that | 
you made yesterday from these invoices which coun- | 


Wellington Phillips, et al. 293 


(Testimony of L. W. Phillips.) 
sel has returned to me, did you have those five in- 


voices on the witness stand? A. Yes; sir. 
Q. You did? [246] A. Did I have them? 
Q. Yes. A. I had them, yes. 


Q. Was there any reason why you did not in- 
clude those five ? 

A. With those? They are a different base. 

Q. The ones you got there, are they for Alameda 
Naval Air Station? 

A. Those are for Fort Ord. 

Q. I will get at it this way: Have you computed 
the total sales and the cost of those goods sold for 
Alameda Naval Air Station commissary for a 
twelve-month period ? A. Yes, sir. 

@. How much were the sales and how much 
did you pay for those goods? 

Mr. Cullinan: I will object, if your Honor please, 
that this testimony as to what this man sold to Ala- 
meda and how much it cost him has no relevancy 
to the issue of damages in this case. He has taken 
some invoices, he has listed the total sales he made 
in a particular period of time to a particular base. 
That lays no basis for any kind of a foundation for 
the establishment of the possible prospective dam- 
ages. 

The Court: I do not quite follow you on that. He 
has to start some place. All he is doing is analyzing 
the figures of the sales that were actually made. In 
and of [247] itself, of course, it does not prove any 
damages, but I would think it might have some 
relevance, relevance with respect to the volume of 
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business done and the profit of that business during 
the period he was operating. 

Mr. Cullinan: K'or instance, the average per cent 
of profit was about a certain percentage in a twelve 
months’ period at Alameda when he was starting in 
business. That is not relevant to any issue in this 
ease. If he wants to show 

The Court: I do not quite follow you. Why 
wouldn’t it be relevant? 

Mr. Cullinan: As far as damages go, it has no 
bearing on what damages the man might suffer in 
the future. 

The Court: Well, the man is in business for a 
year and he wants to show he would lose some busi- 
ness—there’s a basis for showing how much he 
might make next year. 

Mr. Cullinan: That is my point. 

The Court: When you sell a piece of real estate, 
you show the income of the property for a period 
of time and upon the basis of that you caluculate 
what the income from the property would be in the 
future. I just do not quite get what your point is. 
You have to start some place in the process of pro- 
ducing evidence. I do not see anything. Maybe it 
won’t demonstrate there was any profit, but I don’t 
see how I can shut the mouth of the witness on 
something that might have some relevancy. Over- 
ruled. [248] 

Q. (By Mr. Rothert): Do you have your notes 
with you, Mr. Phillips, as to the Alameda Naval 
Air Station ? A. Yes, sir. 
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Q. I am giving you this typewritten memoran- 
dum merely for whatever assistance it might give 
you. Was that typed up from figures which you 
computed yourself ? A. Yes, sir. 

Q. State what the total sales of the Alameda 
commissary were during the twelve-month period 
and the amount that you paid for that merchandise 
and the gross profit from those sales. 

A. On the sales that are listed we paid $10,- 
806,87. 

The Court: When you say on the sales that are 
listed: 

The Witness: The twelve-month sales. 

The Court: . Yes, but what is the amount? 

The Witness: The cost? 

ThesCoustt: No. 

The Witness: ‘The amount of sales? 

Mr. Rothert: You suggest that on the sales that 
were listed. 

The Court: That does not mean anything for the 
record. 

The Witness: The twelve-month sales of the 
Alameda commissary stores were the reselling price; 
we received $11,586.01. 

Q. (By Mx. Rothert): And how much did you 
pay Hunt Foods [249] for that same merchandise ? 

A. $10,806.87. 

Q. Did you pay Hunt Foods for all of that mer- 
chandise ? A. Yes, sir. 

Q. You may recall that yesterday you gave some 
figures, approximately $10,800, for the total sales, 
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and $10,050 for the total purchases. Can you ex- 
plain why these figures are different from the ones 
you gave yesterday ? 

A. You have an invoice in your file that I didn’t — 
have on a percentage you wanted to show, and I 
added that invoice to this total and there is the 
variance. 

Q. Did you also compute the amouts of the sales 
and cost for the first ten orders at Alameda during 
that twelve-month period ? Ae Yess 

Q. What were the amounts of the sales and the 
costs and the gross profit from the first ten orders? 

A. We paid or we sold the merchandise for 
$2,196.13. We paid $2,058.73. 

Q. Did you do the same computation for the last 
ten orders of that twelve-month period ? 

A. Yes, sir. 

Q. What were the sales and costs for those ten 
orders? A. We sold 

Mr. Cullinan: If your Honor please, I would 
like to [250] object. There is no showing here that 
the market remained the same or what the basis— 
why he took the last ten orders and the first ten 
orders. I think that ought to be brought out as to 
what these orders are. 

The Court: I suppose he is endeavoring to show 
that in times past it was more favorable to a profit- 
able operation. 

Mr. Rothert: There is an increase in the profit 
margin and an increase in the volume. 

The Court: I will overrule the objection. 
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A. Our selling price of the merchandise was 
$3,715.34. Our cost was $3,362, and I believe it is 
seven cents. 

Q. (By Mr. Rothert): Did you have any rea- 
sons for picking out the Alameda commissary 
stores for this analysis? ee “Yi seit 

Q. What? 

A. We had 54 items of Hunt foods in there 
which gave us a cross-section as to the variety of 
sales of most of their merchandise. We picked the 
high one and the low one. 

Q. When you say 54, is that items and sizes? 

A. And sizes, yes, sir. 

Q. When you first started contacting the Ala- 
meda commissary, were they handling Hunt’s 
products ? A. They might have 

Mr. Cullinan: If your Honor please, I object to 
that. This witness is not qualified to know whether 
they were [251] purchasing Hunt products. He is 
neither with the air station nor is he with Hunt 
Foods. He is just a man in the food business. We 
might as well ask any customer whether they were 
selling Hunt Food products. No customer would be 
qualified to testify to that. 

The Court: I will overrule the objection. 

The Witness: The records that we received from 
Hunt 

Mr. Rothert: No 

The Witness: This is a lead-up to the question. 
You want it answered ? 
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The Court: Don’t you tell him what it is going 
to lead up to. Listen to the question. 

Q. (By Mr. Rothert): Did you visit the Ala- 
meda Naval Air Station commissary early in the 
period you started selling Hunt products? 

A. Yes; si 

Q. Did you look at the shelves in the commis- 
sary when you visited them? A, Yes asim 

Q. Did you make any investigation to determine 
what was being sold there by brands and so forth? 

A. Yes, sir. 

Q. When you did that, did you see whether any 
of Hunt’s products were then being sold, on the 
shelves for sale? A. I didn’t see any. [252] 

Q. What was the total number of cases sold to 
the Alameda commissary for twelve months of all 
items and sizes? 

A. 2,145, I believe the figure is. 

Mr. Rothert: Your Honor, I am going to skip 
the things that are merely mathematical computa- 
tions as far as testimony is concerned. : 

@. Did you make any similar analysis for the 
business you did at Fort Ord? A. “Yes sim 

Q. What period of time did you select for Fort 
Ord? A. January, 1953, until April of 1953. 

Q. Four months? A. Yes, sir. 

Q. Why did you pick only four months for the 
Fort Ord commissary ? 

A. That is when we received the same items over 
the same period of time, so we had a correct 
analysis. 
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Q. When you say the same items, do you mean 
the same 54 items and sizes? 

A. No; the same nine items and sizes that we 
were selling. 

Q. What was the experience at Fort Ord be- 
fore January, 1953, as far as your sales there were 
concerned ? 

A. Some months we would sell them five items; 
other months we would sell them nine; other months 
we would sell them four, six, and a variety of items. 
So we didn’t have any [253] correct analysis. 

Q. What was there that makes the sales of the 
four months started January, 1953, any different 
from the sales prior to January, 1953? 

A. We were able to sell them the items continu- 
ally for the four months. 

@. More consistent sales ? 

A. That is right. 

Q. During that four months’ period, what was 
the total sales to Fort Ord and what was the pur- 
chase price to you for the same merchandise? 

A. Our selling price for the four months was 
#£4.360.50. 

The Court: No; you are looking at Hamilton. 

Mr. Rothert: On the typewritten sheet? 

The Witness: I am sorry. $6,344.42. 

Q. (By Mr. Rothert): Where are you looking 
at now? A. J looked at Hamilton. $6,344.42. 

Q. What was the cost of it? A. $6,053.97. 

Q. Did you say 53? 
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A. $6,053.97. Or is it 33? It is 33, I guess. This 
type is not so very clear. 

The Court: Should it be 53? 

A. 33. 

Q. (By Mr. Rothert): What was the gross 
profit? [254] 

A. Mathematically there is a $310.45 difference. 

Q. How many items and sizes were sold at Fort 


Ord during that same period ? A. Nime. 
Q. What was the total number of cases sold in 
those four months? Ave S205" 


Q. Did you make a similar study of the business 
done at Hamilton Air Force base? 

A. Yes, sir. 

Q. What period did you select? 

A. January, 1953, until April, 1953. 

Mr. Rothert: There is a mistake on the type- 
written sheet, your Honor. It should be January, 
1953. 

Q. Why did you select those four months rather 
than some other period ? 

A. We found a number of items selling con- 
secutively during that period of time so we could 
correctly make an analysis. Otherwise you could not 
if there were skips anywhere. 

Q. In the period before January, 1953, how did 
the sales go? 

A. Well, the sales were spotty. Some months we 
would get a large order, other months we would get 
a small order. Some months—they would vary that 
way until we got a line out and Hunt’s in. 
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Q. You studied the sale price that you received 
from [255] Hamilton Air Force base and the cost 
of those items to you during that four months’ 
period ? 

A. The selling price was $4,360.50. Our cost 
was $4,191.70. 

Q. With a gross profit of $169.80? 

A. Yes, sir. 

Q. What was the number of items and sizes sold 


at Hamilton Air Force? ae «35. 
Q. What was the total number of cases sold 
during that four-month period ? A. 645. 


Q. Did you study the invoices and records to 
determine whether there were certain items that 
were sold out of the three of those bases, Alameda, 
Hamilton and Fort Ord? Bee West 

Q. What were those items that were common to 
all three bases? 

A. Hominy, tomato sauce, pears, ketchup, 
tomato paste, tomatoes, 300; tomatoes, 214, and the 
common—that was common to all three—common 
to Alameda and Ord was blackberries and new 
potatoes. 

Q. Using the items you have just named that 
were common to the three bases in your sales, did 
you compute the average number of cases per item 
at each of the three bases? A. Yes, sir. [256] 

Q. What was that average for each base? 

A. Five in Alameda, eight in Hamilton, and 
3314 at Fort Ord. 

Q. I didn’t ask you what was the percentage of 
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profit on the four-month sales of the Fort Ord com- 
missary that are covered by your previous testi- 
money. A. Five per cent. 

Q. What was the percentage of profit at the 
Hamilton Air Force commissary for the four 
months that you covered in your previous testi- 
mony ? A. Four. 

Q. Was it one of these three commissaries that 
you did not handle right from the beginning ? 

A. Yes. 

Q. Which one? 

A. Hamilton Air Force base. 

Q. When did you start to make sales to Hamil- 
ton, approximately ? 

A. About December, 1952. 

Q. Did you make any attempts to sell to Hamil- 
ton before December, 1952? As» Mo, 

Q. Why? 

A. Hunt Foods asked me to let that base alone 
until their man was transferred over there, as he 
was a very close [257] friend of Mrs. Bennett, the 
buyer, and I said, ‘‘That is fine with me because I 
will be very busy with this other stuff.”’ 

Q. During this period—by this period, I mean 
the time that you were selling Hunt Food products 
—how did the price of the Hunt’s items compare 
to the competing lines during the same time? 

Mr. Cullinan: Just a moment. When you say 
competing lines, you should be specific. I object to 
the question, if your Honor please. I think it ought 
to be specific. Does it compare with S&W, does it 
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compare with somebody else’s brands? Just how 
does it compare with all your commodities 

Mr. Rothert: What were the brands of food 
products that you found were being sold in the com- 
missary stores during the same period of time in 
the same items that Hunt sold? 

A. My competition was S&W, Wellman, Sun- 
blest and Conference. 

Q. Were there any others? Was that all the com- 
petition ? 

A. There would be some items on various brands, 
but that was the principal competition. Those peo- 
ple were actively soliciting the commissary business. 

Q. How did Hunt prices compare with the prices 
of each of those brands that you have mentioned ? 

Myr. Cullinan: Excuse me. Of which time are we 
talking ? 

Mr. Rothert: Throughout the entire period of 
December, [258] 1951, to and including April, 1953. 

Mr. Cullinan: If your Honor please, I object 
to this question. I think first it ought to be estab- 
lished that there was a standard of comparison all 
through those years. Here we have a 12 to 13 
months’ period. 

The Court: I think that is a little technical, 
counsel. I will overrule the objection. 

The Witness: The question again? 

Q. (By Mr. Rothert): State what the differ- 
ence, if any, or the relationship between the prices 
on the Hunt products and the prices for the com- 
peting lines you just enumerated a moment ago 
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during the time that you were handling the Hunt 
line in these commissary stores. 

A. The difference was 22 per cent. 

The Court: What does that mean? 

A. The difference between the Hunt—the cost 
of Hunt merchandise and what the competing sell- 
ing price on the shelf of other brands that we saw 
was. 

Q. (By Mr. Rothert): Was that a uniform 
difference throughout all items and sizes? Is it an 
average or what? A. It is an average. 

The Court: Did you caleulate that average? 

A. Yes, sir. 

Q. (By Mr. Rothert): Was there any compet- 
ing items of any of those competitors you named 
that was priced below the [259] price of the Hunt 
item, the same item produced by Hunt at the same 
time ? A. No, sir. 

Q. Was there any competing item that was 
priced as low as the price for the same item pro- 
duced by Hunt at the same time? 

A. In these brands that I spoke of? 

Q. Yes. 

A. Were they lower than Hunt’s prices? 

Q. As low as. A. No, sir. 

Q. Was there any item during that period of! 
time produced by Hunt’s that was not priced below: 
all the prices of the competing items, competing: 
brands of the same items you just enumerated 2 

A. The Hunt’s costs to us were never higher 


| 
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than the selling price on the shelves of these brands 
of which we speak. 

Q. The question was, was there any item at any 
time of the Hunt’s line that was not priced below 
the price of all the competitors? A. No 

Mr. Cullinan: May I have that question and an- 
swer read ? 


(Question and answer read.) 


The Witness: All the competitors that we list 
here. [260] 

Q. (By Mr. Rothert): There is no question. 
You say something about all the competitors that 
were listed here? Were there some competing items 
or brands that you did not mention that were priced 
as low as Hunt’s at any time? 

A. We never saw them. These here were the 
items in the stores and due to their limitations they 
were limited to certain numbers and these were the 
ones we saw. 

Q. Did you ever see any Del Monte or Libby 
products on sale at the commissary stores? 

A. A few, yes, sir, a few priced higher. 

Q. Did you ever see Stokely ? 

A. J never did. 

Q. Were there any other commissary bases 
where the purehasing officer had indicated that he 
would install the Hunt line but it had not been in- 
stalled prior to the termination 

Mr. Cullinan: If your Honor please, this is hear- 
say to Hunt Foods as to what this man and some 
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commissary officer discussed as to what might hap- 
pen in the future. 

Mr. Rothert: May I add to that question, then, 
in the presence of any representative of Hunt 
Foods? 

The Witness: Yes, sir. [261] 

Q. Who was the representative of Hunt’s Foods 
who was present? A. Mr. Steiger. 

Q. In what commissary store was that? 

A. Mather Air Base at Sacramento. 

@. Is that the only one or were there any others? 

A. At Mare Island Naval Supply—Mare Island 
commissary store at Mare Island under Commander 
Shea. 

@. When did that occur? 

A. J would say it was in March or April of 1953. 

Q. Mr. Phillips, you have stated that you were 
with Safeway Stores for a number of years. At 
anv time during that period were you in any de- 
partment that studies the statistics of the food in- 
dustry ? A. Yes, sir. 

Q. In what department was that? 

A. In Safeway’s analytical department which 
sets up records for buying—for purchasing and 
supplies. 

Q. When were you in that department? 

A. 1941 and again in 1945; see, it was ’41 and 
again ’45. A short while in 45, but the full year’ 
of 741. 

Q. Have you at any time during your business 


Wellington Phillips, et al. 307 


(Testimony of L. W. Phillips.) 
experience made studies and studied reports of 
statistics concerning the canned food industry ? 

A. Yes, sir, for ten years as a buyer for [262] 
Safeway. 

Q. Are there any published statistics concerning 
the sales of canned foods in that industry ? 

A. Yes, sir. 

Q. Is there any percentage that is regularly ac- 
cepted in the canned food industry as the percent- 
age of total grocery store and super market sales 
that represents the sale of canned goods alone? 
Don’t state the percentage; I am just asking you 
whether or not there is. A. Yes, sir. 

Q. In that business, what is the percentage of 
total sales in super markets and grocery stores that 
represent sales of canned food alone? 

Mr. Cullinan: If your Honor please, I will ob- 
ject to this on the ground that it is incompetent, 
irrelevant and immaterial and on the further 
ground that this witness is not qualified to testify 
as to any statistics. What the statistics are for 
super markets may not have any relation to a com- 
missary. 

The Court: What was that last question, Mr. 
Foster? 


(Reporter read the question.) 
The Court: Well, I think the objection is good. 


What the percentage of canned goods sales in super 
markets is, even if you were competent to give 
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those figures, doesn’t seem to me to be material. I 
will sustain the objection. ; 

Q. (By Mr. Rothert): From your experience 
and observation [263] with commissary stores and 
super markets, Mr. Phillips, are there any differ- 
ences in the operations that would vary or change 
the proportion of canned goods sold out of total 
sales in commissary sales and super markets? 

A. Yes, sir. 

Q. What are those factors that would create any 
difference ? 

A. One factor is the limitation on brands in- 
volved. Instead of having eight brands of peas, they 
are allowed four. That would increase the sale of 
the brands that were there. Another  limita- 
tion is 

Q. Just a moment. I am talking about total sales, 
not larger volumes for any one brand. 

A. Total sales? 

Q. Just the proportion of the total sales in the 
whole store represented by the total sales of canned 
foods whether there is one brand or a hundred 
brands in those total sales of canned foods. 

A. There are three factors. One factor is the 
matter of the buying power of the personnel. The 
average buying power of the personnel is $235 a 
month. 

Mr. Cullinan: Just a minute. If your Honor 
please, I will move to strike that last answer. 

Mr. Rothert: I will stipulate that it is hearsay. 

The Court: Yes, this is far afield. 
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Mr. Rothert: As I understand it, your Honor— 
J don’t [264] want to make a statement in front of 
the witness either. 

The Court: I don’t quite see the point of this 
examination. 

Mr. Rothert: JI will explain it. 

The Court: Obviously there is a lot of canned 
goods sold. Is that what you are trying to show? 

Mr. Rothert: Well, in substance, yes. I under- 
stand there is an accepted percentage in the indus- 
try that out of all sales in the industry—sales in 
super markets, for instanee—— 

The Court: JI don’t think it would have any ma- 
teriality at all. Of course, there is a lot of business. 
It is just a question of how much business this wit- 
ness would have done if there is evidence to that 
effect. 

Q. (By Mr. Rothert): Now, Mr. Phillips—— 

The Court: I think perhaps we will take a brief 
recess at this time. 


(Reeess. ) 


Q. (By Mr. Rothert): My. Phillips, you have 
computed the relationship in the volume of sales of 
common items in the three commissary stores, Ala- 
meda, Hamilton and Fort Ord; I think you named 
those items? A. Ves. sir. 

Q. And stated an average number of eases per 
item. What do your records show—take two or 
three examples—of the [265] number of cases sold 
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per month, average number of cases sold per month 
of tomato sauce at those three bases. 

A. What did our records show? 

Q. Yes. 

A. 15 in Alameda, 10 in Hamilton and 30 in 
Fort Ord. 

Q. And what does it show as to tomatoes, the 
two sizes? 

A. The 300 size shows 6 Alameda, 10 Hamilton 
and 46 at Fort Ord. 

Q. The 21% size? 

A. Shows 6 in Alameda, 10 Hamilton, 77 at 
Fort Ord. 

Q. ‘Take pears, size 300. 

A. Shows 3 in Alameda, 6 in Hamilton and 41 
in Fort Ord. 

Q. My copy shows 8 at Hamilton; is that right? 

A. 8. Iam sorry. 8, yes. 

Q. In what way does the difference in volume 
of sales of these common items enumerated at the 
three bases indicate that future sales of the Hunt 
line in the Hamilton and Fort Ord commissary 
stores? 

Mr. Cullinan: I will object to that, if your 
Honor please. That calls for the opinion and con- 
clusion of this witness. 

The Court: Yes; sustained. 

Q. (By Mr. Rothert): In your opinion, Mr. 
Phillips, had your sales of the Hunt line not been 
terminated when it was, would you or would you 
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not have made a profit from the sale [266] of 
Hunt’s products during the year 1953? 

Mr. Cullinan: I will object to that, if your 
Honor please, as calling obviously for the opinion 
and conclusion of this witness. 

Mr. Rothert: I will concede that it does. That 
is why I framed the question that way. If he is 
unable to testify to these matters, I suppose that 
would leave those matters to the realm of the argu- 
ment, someone else’s opinion. 

The Court: Well, I suppose he could give testi- 
mony, on the basis of the experience of the year, as 
to what a certain volume of business in the future 
would produce by way of profits. That may be ad- 
missible. 

Mr. Cullinan: But he is asking the witness 
for 

The Court: J think the question that you have 
objected to as improper in the form that it is asked. 

Mr. Cullinan: I think that even that whole 
theory, your Honor, would be to have the witness 
testify to what a judge or jury, if there had been 
one, would have to decide from the previous ex- 
perience, not this witness’ guess or estimate of what 
he might have done. 

The Court: If he says he did, let us say, 11,500 
cases in dollars’ worth of business at Alameda in 
twelve months, in a twelve months’ period, I think 
he is competent to testify to what his estimate would 
be as to the volume of business he would be able 
to do in the next vear and what the [267] percent- 
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age of profit would be on the increased volume of 
business because that was his own business. 

Mr. Cullinan: Well, there has been nothing 
established in the evidence so far of past history 
of previous years that would be any indication of 
what is going to happen next year profitwise or 
volumewise. 

The Court: There never is in these cases where 
it is sought to recover for speculative profits. How 
can you tell if the business is cut off at a certain 
point? It has to be on the basis of estimates; it 
can’t be on the basis of actuality, because you 
wouldn’t be here in court. [ am assuming that a 
breach of contract is shown and you reach the point 
where the case proceeds on the theory of the loss of 
prospective profits. It has to be on some basis of 
estimate. I suppose the trier of the fact could draw 
some conclusion; he would have to have some basi¢ 
facts to go on. 

Mr. Rothert: J can ask him 

The Court: J think you have already asked him 
some questions along that line as to the proportion 
in which the cost of doing business would increase 
on increased volume. 

My. Rothert: Yes, I have, your Honor. I could 
ask him some questions on assumptions rather than 


opinions. 

The Court: Frame some other questions. I think 
the present question is objectionable. 

Q. (By Mr. Rothert): Mr. Phillips, if you ag 
sumed that in [268] the Fort Ord commissary the 
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Same number of items and sizes or an equivalent 
number of items and sizes of Hunt products were 
purehased and sold by that commissary, can you 
state approximately what volume of sales you would 
make to Fort Ord Amenieswsir. 

Mr. Cullinan: If your Honor please 

Q. (By Mr. Rothert): In one year. 

Mr. Cullinan: I will object to this question as 
ealling for the opinion and conclusion of this wit- 
ness and point out to your Honor that he has al- 
ready testified as to Fort Ord that he took a four 
months’ period because sales before that had been 
pretty sporadic, so he took a specially seleeted four 
months’ period. From that he has estimated into a 
twelve-month period. Now, he wants to estimate on 
the estimate as to what would happen in the next 
twelve-month period. He has already admitted that 
at Fort Ord it was sporadic and that is why he 
picked the particular four months. 

Mr. Rothert: J think he is entitled to use the 
improvement he bad accomplished at the time of the 
termination. 

Mr. Cullinan: If any. 

The Court: I think I would allow that. I will 
overrule the objection. [269] 

A. I would show that we would do about $84,000 
a year in Fort Ord, which is seven times Alameda. 

Q. (By Mr. Rothert): Assuming that you sold 
the same number or an equivalent number of items 
and sizes at Hamilton Air Force Base that you had 
sold to Alameda in the twelve months’ period of 
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your experience at Alameda, can you state approxi- 
mately what quantity of business you would have 
had at Hamilton Air Force base? 

Mr. Cullinan: Same objection, your Honor. 

The Court: Overruled. 

A. About $18,000. 

Q. (By Mr. Rothert): From your observation 
in the work that you did at these commissary stores 
—I don’t mean just these three, but all 19—were 
there any other commissary stores at military bases 
as large as the three, Alameda, Fort Ord and Ham- 
ilton ? A. Yes, sir. 

Q@. What were the others that were as large? 

A. Presidio, Mather Air Force base, Castle Air 
Force base. 

Mr. Cullinan: When you use the word “‘large,”’ 
are we referring to personnel ? 

Mr. Rothert: I meant personnel and activity in 
the commissary stores, not large in the size of the 
territory. Was that the way that you understood 
the question and the answer you gave? [270] 

A. Yes, sir, I understood you asked for the 
volume done, the percentage of volume done in 
Alameda, Ord and Hamilton. 

Q. Yes, compared with the other 16. 

A. Yes, sir; what commissaries compared with 
those three, yes, sir. 

Q. With the same assumptions I have previ-- 
ously stated as to getting the same or equivalent. 
items and sizes in all three, Alameda, Fort Ord 
and Hamilton commissary stores, what volume of 
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sales would you be able to make to those three com- 
missary stores in one twelve-month period ? 

Mr. Cullinan: I will object to this, if your Honor 
please, in addition to the other grounds previously 
stated that we have no evidence before us as to 
what kind of business he did at Castle Air or these 
other places. 

Mr. Rothert: This only apples to three, Ala- 
meda, Hamilton and Fort Ord. It is really just a 
computation of adding up the three separate items, 
that is what it is. 

The Court: J will overrule the objection if you 
change the question to read, would he estimate, 
rather than would he be able to produce. 

Mr. Rothert: Yes. 

Q. What do you estimate would be the volume 
of business at those three named air commissary 
stores if you sold to all three of them the same or 
an equivalent number of items and sizes which you 
actually did sell to Alameda in that [271] twelve- 
month period ? A. $111,000 plus. 

Q. Assuming a volume of business of that 
amount, to what extent would your cost of doing 
that business be increased over the cost of business 
you actually had in the sales you actually made to 
those three bases ? 

A. There would be very little increase due to the 
systematic method of government purchases. 

Q. Will you explain what you mean by syste- 
matic method ? 

A. Certain times for certain orders, and you 


316 Hunt Foods, Ine., ete. vs. 


(Testimony of L. W. Phillips.) 

had to go service the base anyway, whether you 
got one case or four thousand, you should go see 
the base, which we did, and that cost was in the 
first cost, and if you got an order for 4,000 cases 
there it was. The time element would probably 
increase some but your travel would be the same; 
you couldn’t go any farther than Camp Beale or 
any farther west than Parks and you couldn’t go 
any farther south than the southernmost base, which 
we did. You couldn’t go any farther in the central 
part of the base than McClellan and Mather, and 
that is the way it was. 

Q. How about the cost of office expense? 

A. Office expense would increase slightly because 
of the billing, because your billing on 54 items at 
one case is no more than 54 times at a hundred 
cases each, and we were billing several items. [272] 

Q. What do you estimate your margin, your per- 
centage of profits would have been on that assumed 
quantity of business in the year following the time 
when your selling of Hunt lines was terminated ? 

Mr. Cullinan: If your Honor please, I will ob- 
ject to that. There is no foundation laid for any 
estimate what the cost of the man might be or any- 
thing that might give an estimate of what the profits 
might be, the cost of billing, as an example. We 
have to have something that shows what the cost of 
billing might be. 

The Court: Read the question. 

Mr. Rothert: Maybe I could clarify that. I 
meant my question to refer to the gross percentage 
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of profit; that is, the difference between the cost 
to him of purchasing the items from Hunt and the 
price at which he would sell them to the commis- 
sary stores eliminating office expense and travel 
expense. 

Mr. Cullinan: Same objection. 

The Court: Overruled. 

A. You want to know—can I have that question 
again? It was asked twice. Would you read the 
question ? 


(Question read: ‘‘Q. What do you estimate 
your margin, your percentage of profits would 
have been on that assumed quantity of business 
in the year following the time when your sell- 
ine of Hunt lines [273] was terminated ?’’) 


Mr. Rothert: That is in the next year after you 
were terminated. 

The Witness: What would our profit have been? 

The Court: In the next year; gross profit. 

Q. (By Mr. Rothert): The percentage of gross 
profit on the assumed $111,000 or whatever it is of 
business. 

A. In these three bases if we were in there the 
next year we would have grossed 20 per cent. 

Mr. Cullinan: I see the witness is referring to 
some memorandum there. I would like to ask the 
witness if he is using that memorandum in connec- 
tion with the answer just given. If he is, I would 
like to see the memorandum. 
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Q. (By Mr. Rothert): What were you look- 
ing at? 

A. I was watching our progress percentages 
from one part of the year to another to answer his 
question. I only have the progress figures here from 
the first of 1952 to the end of 1952 and up until they 
closed—they took the line away from us in 53. And 
we have to project that figure, of course, and that 
is what I was looking at, the figures here. 

Q. What are those figures you were looking at, 
an adding machine tape or something? 

A. That is the sales to Alameda Air Station and 
our profit for the first ten orders and the profit for 
the last ten orders, and the difference. [274] 

The Court: That is the figure you have already 
given ? 

A. Yes, sir. 

Mr. Cullinan: And that is the basis on which 
you are making these answers to the last question? 

A. That and the figures we have of competitive 
items that were shown on the shelves at that time. 
We have that here, every item that was on the 
shelves and the price it sold for and what we 
thought we could sell for, and certain items we were 
selling we were up to these prices, getting that per- 
centage. 

Q. (By Mr. Rothert): What is your estimate 
as to the maximum percentage of gross profit you 
could have obtained from the sale of the Hunt line 
after it was terminated ? 

Mr. Cullinan: What was the question ? 
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Mr. Rothert: What is his estimate as to the most 
favorable percentage of gross profit he could have 
made in the selling of the Hunt line subsequent to 
the termination ? 

Mr. Cullinan: Same objection. 

The Court: As to these three stations, you are 
limiting it? 

Mr. Rothert: I am limiting it to these three sta- 
tions. 

Mr. Cullinan: Same objection. 

The Court: Overruled. 

The Witness: For the following year? [275] 

The Court: He has already answered as for the 
following year. 

Mr. Rothert: He has answered as for the fol- 
lowing year; he said 20 per cent, as I remember. 

Ave Yes, sir. 

Q. What is your estimate as to whether you 
ever would have been able to make any profit 
greater than 20 per cent for a year’s business at 
those three bases? 

A. We were averaging on certain items—on the 
full line when we first started, we averaged one per 
cent. 

Q. Well, just 

A. Well, I will have to answer the question this 
way so you will understand it. 

The Court: No; we will understand you all right 
if vou just answer the question. 

Q. (By Mr. Rothert): Could you or could vou 
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not have, in your estimate, have made more than 
20 per cent gross profit on a year’s sales? 

A. Yes, sir. 

Q. How much more than that? 

A. A maximum of 25. 

The Court: What is the basis of your answer to 
that extra 25 per cent? How do you ealeulate that? 

A. That is, if we moved up to everybody and 
our lines only were in, in which basis we had that 
condition in some; [276] or if we had two or three 
lines in that would be reduced because we would 
be a fraction under on some certain items and we 
would drop the five. It depends on the condition we 
were in in the base. 

Q. (By Mr. Rothert): What is your estimate 
as to whether or not, had the arrangement not been 
terminated, you would have succeeded in getting 
more items than the 54—more items and sizes than 
the 54, into and selling to the Alameda Air Base 
commissary ? 

Mr. Cullinan: I will object to that, if your 
Honor please. He had a year to do it in. This would 
be just a guess as to what he might do if he knew 
and had a friend in the commissary. He has al- 
ready said that the sales to the commissary depends 
on who the supply officer is. 

Mr. Rothert: He didn’t testify to that at all. 

The Court: Not necessarily. I assume you have 
some loyalty to your client, and, therefore, the 
merits of the products might have something to do 
with it. : 
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Mr. Rothert: Your Honor, I don’t think this 
witness has testified that his sales depended on any 
friendship with the commissary officer. He bhasn’t 
testified to that. That is an argument that Mr. Cul- 
linan has made here. 

The Court: I will overrule the objection. 

The Witness: May I have the question read ? 

Mr. Rothert: May I withdraw the question tem- 
porarily? [277] 

I will withdraw the question temporarily. 

Q. How many different sizes and items of Hunt 
products were there during the period that you 
sold the line? A. In Alameda? 

Q. No, how many did Hunt’s make and have 
available for sale? 

A. Approximately 100 items and sizes. 

Q. And of those you had 54 in Alameda? 

A. Yes, sir. 

Q. What is your estimate as to whether or not 
you would have gotten additional or more than 54 
items and sizes into the Alameda Air Base had you 
not been terminated ? 

A. It was a matter of time until they saw how 
the line sold, until they were being well satisfied, 
until they put the complete line in. That was our 
policy, and that is to elimmate bookkeeping and 
trouble. 

Mr. Rothert: JI have no further questions. 

Mr. Cullinan: Does your Honor wish to adjourn 
for the noon luncheon now? We might be able to 
speed up the cross-examination. 
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The Court: Would it be inconvenient for you to 
start your examination now? 

Mr. Cullinan: No, your Honor. 

The Court: I think we might use the time. I am 
confronted with some other matters that are com- 
mencing to come my way, and unless it is inecon- 
venient for counsel, I would [278] like to proceed 
now. I have to wait for the report of the Grand 
Jury anyhow. If it is convenient, go ahead. 


Cross-Eixamination 
By Mr. Cullinan: 


Q. You testified, Mr. Phillips, that you picked 
the period of four months at Fort Ord because the 
sales were sporadic before that at Fort Ord? 

A. The word ‘‘sporadic’’ means, in my language, 
the items were not all in consecutively, so we could 
geet an analysis. If you had tomatoes in one month 
and something else in another month, unless you 
had an even flow of business, you wouldn’t have 
any estimate at all. You would have no way to 
analyze. 

Q. When you started selling at Fort Ord, that 
was when? 

A. They were selling Fort Ord when I took it, 
some items. 

Q. December, 1951, you started at Fort Ord? 

A. Yes, sir. 

Q. From December, 1951, to January, 1953, the: 
sales were spotty to Fort Ord? 
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A. The sales would vary from a thousand dol- 
lars down to $735 and $688, $650, and that is what 
we call sporadic. That shows the items were not in 
there all the time. 

Q. The items were not in there consistently dur- 
ing the year 1952? 

A. That is right; enough items to give us a 
pattern. 

Q. And the same is true of Hamilton? 

A. Yes, sir. [279] 

Q. You stated that there was a difference of 
some 22 per cent between the Hunt line and the 
products of S&W, Wellman, Sunblest and some 
others you mentioned ? 

A. Yes, sir; our contracts show that. 

Q. Isn’t it a fact that S&W, Wellman and these 
others are the faney packed type of canned goods? 

A. Well, according to Hunt, they told the com- 
missary officers to tell us it was good. 

Q. Answer the question. 

A. Yes. Which brand is fancy? 

Q. Let us take two examples, SGW and Well- 
man. A. Wellman is not all faney. 

Q. Let us start with S&W. S&W is a fancy 
pack brand, isn’t it? 

A. It is supposed to be. 

@Y Wimiswisn’t.it? 

A. It is supposed to be. 

Q. You do not know? A. I don’t know. 

Q. S&W is always a high-priced product, isn’t 
it, compared with its competitors ? 


324 Hunt Foods, Iine., ete. vs. 


(Testimony of L. W. Phillips.) 

A. Not necessarily. No, S&W is not the highest 
priced of canned goods in this cannery. 

Q. Is there any throughout this area that is 
higher ? A. Is there one higher? [280] 

Q. Yes. 

A. It is possible to find it on the shelves. We 
have the report here. 

Q. I am asking you what you know. 

A. That is what [ know. 

Q. You have been in the business for many 


years? A. Yes. 
Q. You can’t tell us whether there is a brand 
that is higher than S&W ? A. I ean tell you. 


Q. Can you tell me what the brand is? 

A. Wellman was. 

@. Wellman was? A. Yes. 

Q. S&W and Wellman are both high-priced 
brands, aren’t they? 

A. Again you would have to clarify ‘‘high- 
priced.’’ Our records here show that they were not 
out of the ordinary. We had averages here. We 
have the figures for you. 

Q. Mr. Phillips, when you compared Hunt’s 
with S&W and Wellman brands—— 

A. Yes, sir. 

Q. You are comparing what pricewise would © 
be a Ford with a Cadillac, are you not? 

A. No, sir; not by a long shot. We got samples 
in town that were pretty good. [281] 

Q. I am talking about pricewise, not quantity- 
wise. A. Pricewise there is a difference. 
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Q. The S&W brand, for instance, the can is a 
fancy packed, a certain number of—we will say 
pieces of fruit in a can. Isn’t that the fancy type 
of brand ? 

A. I don’t think they’re as fancy as you state 
the fact. We have never found it that way. 

Q. Was there any brand on the shelves that was 
selling for lower than the Hunt brand? 

A. There could have been some substandard 
brand or unknown label, but Hunt, being nationally 
advertised, there weren’t any national advertised 
brands on the shelves selling below Hunt. 

Q. Your comparison of difference did not take 
into account any of those brands? 

A. Which brands are you talking about? 

@. The ones that were lesser known and selling 
about the same price or less? 

A. Well, due to the limitation on items, those 
lesser brands, we didn’t find them because we ear- 
ried the contracts with us, we knew what they had. 
We knew what items they were selling, because we 
had the price lists or we had the contracts which 
are over here. 

Q. At any of the commissaries did you find a 
brand selling at the same or less than Hunt’s price 
on the shelves ? 

A. That we were selling them for? [282] 

Q. Yes. At any of these commissaries were there 
any ean brands selling at the same or less than the 
price of Hunt’s on the shelves? 
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A. There were some cans without a brand, but 
they couldn’t sell them. 

Q. Cans without a brand? A. Yesjesit# 

Q. Steel? 

A. They would be an issue item and they al- 
ways had trouble. The housewives wouldn’t buy 
them. They would come out of the issue. They would 
draw them out, but they didn’t buy it. 

Q. There was no question that there was no can 
with a label that was selling at or below the Hunt’s 
price ? 

A. Not in the same quality of well-known brand, 
no, sir. 

Q. Just answer the question. Were there or 
weren’t their brands selling? The same product, 
without regard to quality, now, at the same or below 
the price of Hunt’s on the shelves. 

A. We didn’t find it. 

@. Your previous question suggested it might 
have been that the quality was not as good. Were 
there any canned goods on the shelves which, in 
your opinion, were or lesser quality than Hunt’s 
that were selling at the same or less than Hunt’s? 

A. We would find merchandise at times, spotty 
sales of something. They would buy some item. But 
most of them—I would say all the time Hunt’s 
prices were—do you mean, did I find [283] any 
brand ever at all selling under Hunt’s? Well, that 
is impossible to answer that question. I don’t know 
what kind of a question that is. How can I answer 
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that, did I ever see any brand at any time sold 
under Hunt’s? 

Q. On the commissary shelves during your 
time. A. I never did, no. 

Q. You never did? 

A. On the list I had there was nothing in Hunt’s 
in the commissary stores that were handled. 

@. Did you ever see the Del Monte brand? 

A. Yes, we did, and we have a hist of Del Monte 
prices out in the commissary stores. 

Q. How did the Del Monte price compare with 
Hunt’s price? 

A. They were higher. We have the record. 

Q. How much lower was Hunt’s than Del Monte 
brand ? 

A. It averaged about 18 per cent on some items, 
2a per cent on some items, 6, 7, 8 to 10 per cent 
on some items. The average was 1714 to 22 per cent. 
I have the record here. 

Q. Have you studied the record so you can say 
what the difference is, the percentage of difference 
was between Hunt’s and Del Monte on the shelves? 

A. Yes, it was our business to know. Otherwise, 
we didn’t want to sell it. 

Q. What was the difference between the price 
that SGW goods were being sold at compared with 
Hunt’s? What is the [284] percentage of differ- 
ence ? A. About 27 or 28. 

Q. What about Wellman? 

A. Well, would this help you if I read you some 
prices we have off the list ? 
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Mr. Rothert: Answer the question, Mr. Phillips. 

The Witness: I would say Wellman was a frac- 
tion above S&W. 

(By Mr. Cullinan): Above S&W ? 

Yes, a fraction. 

You mean 28 or 29 per cent above Hunt’s? 
Will you give a specific item? 

Let us take pears. 

Pears, yes, sir. No. 1 tall pears, of which we 
have been talking about here, Hunt’s cost to us at 
the time were approximately $6—$8.15. On a com- 
petitive basis we could have gotten $11.47 for them. 
And our records show that we were doing that more 
than 

Mr. Cullinan: I move to strike that answer, if 
your Honor please. That is not an answer to the 
question at all. 

The Court: He wanted to know on pears if you 
could give the prices of Wellman and Del Monte. 

Mr. Cullinan: Wellman, Hunt’s or Del Monte. 

The Witness: Well, unfortunately, Wellman and 
S&W—no one packed that size pear. That is a sort 
of offsize. Wellman packs a 303, Hunt packs a 
300. [285] 

The Court: Can you give any examples? 

A. Yes, sir. 24% pears at the time this survey 
was made, Hunt’s price to us was $6.90, I believe 
this shows, and our selling price that we could have 
gotten was $9.36. 

Q. (By Mr. Cullinan): The question was, what 
was the price of the competitors ? 


>OPO>O 
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A. I just gave it, $9.36. 

Q. $9.36? A. I will tell you that. 

Q. You picked the pears. Give me the price for 
S&W, Wellman and Hunt’s. 

A. Yes, sir. The price on the—— 

. On the shelf at the commissary store. 

A. Yes, sir. I have that here. Well, it was 3314 
eents, Tru-Pak was 41, which is the brand we have 
surveyed here, and when we surveyed this commis- 
sary 

Q. Wait a minute, please. Just answer the ques- 
tion. Give me the prices for these three cans of 
pears. 

A. I will give you four prices that we have. 
S&W is not one because they were not in. I will 
give you Libby, of which you asked the question. 
Libby pears on the commissary shelves were 37 
eents, Sunblest pears were 39 cents, Tru-Pak pears 
were 41 cents, Wellman pears were 39 cents. 

Q. What about Hunt’s? 

. Hunt’s price, our cost was $6.90 at that time. 


For how many cans? [286] 

Twenty-four cans. 
. What was the price of Hunt’s on the shelves 
at the time? A. Thirty-five cents, about. 

Q. You do not know? 

A. Thirty-four and 34, because we were getting 
34.3 at that time. They would have to be 35 cents. 

Q. What was Del Monte brand pears? 

A. Del Monte would not be listed but Del Monte 
—Libby’s list is most always the same on every- 
thing. They vary very little in the industry. 


A 
Q 
A 
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Q. They are below Hunt’s? 

A. They are above Hunt’s in this case. 

@. In pears? 

A. Yes, sir. They were at this time because this 
shows it. 

Q. What time are you referring to? 

A. At the time we made the survey in these 
prices that you asked me about. 

Q. What time was that? 

A. This was made in 1953. 

@. It was made when in 1953? 

A. The early part of 1953. 

@. The early part of 1953? 

A. I would say this was made in January, 1953, 
after the Navy contracts came out. 

Q. Did you check the actual shelf prices in 
January of 1953 [287] at all these commissaries? 

A. We checked them every month when I called. 
We saw the list and compared them. 

Q. In January, 1953, you made this so-called 
survey. In the survey did you check the prices of 
all these brands on all the shelves? 

A. The shelf is the thing I am talking about. 
When I say shelf, J mean checking the price. 

@. So your figure of 22 per cent difference re- 
ferred to on your direct examination, that is based 
upon this January, 1953, survey ? 

A. No, oh, no. That is based on a continual sur- 
vey over a period of time, and when we first took 
the line we had that survey. 
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Q. Will you explain to me the mechanics of how 
you worked out the 22 per cent? 

A. Yés, sit. 

Q. Let us start with whether you took a survey 
from each month during the year 1952 plus January 
of 1953. Is that what you did? 

A. No, no. We took the Navy commissary con- 
tracts for the quarter that were active and we made 
this check, which we picked up at the Navy Pur- 
ehasing Office, of which we have copies here. We 
took the price off the Navy’s commissary contract, 
and we found out what the Navy commissaries 
were [288] paying for the canned goods listed on 
that. contract, and they had dozens of brands hsted 
there for them to buy. We got Hunt’s cost and 
knew the difference, and that is where we get our 
22 per cent. 

Q. And you compared the costs then with just 
the brands you mentioned on your direct testi- 
mony ? 

A. We compared at that time—the first time we 
compared everything we could find in the contracts. 
This list here is made up from another one that 
was in 1953, and the one which we talked about is 
in 1951, you see, but the price differential would re- 
main practically the same all the time. 

Q. How often does the Navy commissary con- 
tract issue? A. Every three months. 

Q. Every three months? 

A. Itis. These prices are static for three months. 

Q. And your figure was based upon the prices 
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that you obtained January, 1953, in that contract, 
is that it? 

A. These prices that we have here? 

Q. The prices on which you base your 22 per 
cent differential. 

A. Both times, the first time and the last time. 

Q. When was the first time? 

A. About in August, 1951, and we sporadically 
checked up every three months after that. 

Q. You mentioned both times. That is in August, 
1951. The [289] next time is when? 

A. Every quarter we would check it when it 
came out. 

Q. I understood you to say this differential of 
22 per cent—when I asked you what contract, you 
said both times? A. That is right. 

Both times; one was in August, 1951? 

That is right. 

When is the other time? 

In January, 1953. 

You took the August, 1951, contract. You 
worked out a comparison from that, didn’t you? 

A. «That isenght 

Q. How many brands did you consider in com- 


OPore 


parison ? 

A. The brands are on here. I think there are 
seven or eight of the heavy items and three or four 
of the others. They are on the list here. 

Q. In January, 1953, you did the same? 

Ame Yesisim 

Q. You had a result in 1951 and a result in 1953? 

: 
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A. We had results all the time. We were talking 
about those two dates before. 

Q. You figured a percentage based on the 1951? 

A. Did I figure it? 

Q. Did you figure out a percentage differential 
based upon the 1951 contraet? [290] 

A. We took the line knowing that figure. 

Q. Didn’t you figure out, compute a differential 
in August, 1951, based on the prices in the Navy 
contract ? 

A. Yes, sir, and the commissary stores. 

Q. Did you compute a differential based upon 
the January, 1953, Navy contract? 


is, “ies, sir. 

Q. Will you state what the differential was in 
the 1951 figures? A. About 22 per eent. 

Q. And in 1953? A. About 22 per cent. 


Q. It came out exaetly the same? 

A. It would do that. 

Q. In working up that differential, how many 
items, how many products of Hunt’s did you econ- 
sider? 

A. When we figured it out? We considered them 
all. 
All of them? 

Yes, everything they had. 

All 100 plus items? A. Sir? 

All 100 plus items at Hunt’s? 

All they had. We took their price lsts and 
figured it out. 


POO>S 
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Q. You compared that price with these com- 
panies that you [291] mention? 

A. Yes, sir, the price on the shelves of the items 
that we found. 

The Court: If you would like to take the ad- 
journment now, we shall. We will meet again at 
2:00 o’clock. 


(Whereupon, an adjournment was taken 
until 2:00 p.m. this date.) [292] 


Wednesday, November 30, 1955—2:00 P.M. 


The Clerk: Phillips versus Hunt Foods, Inc., 
further trial. 

Mr. Rothert: Ready. 

The Court: I’m sorry, gentlemen, there has been 
this delay in this case but you know how these 
lawyers get in some of these cases if you don’t let 
them have their say in these cases. We will proceed 
and we won’t take a recess this afternoon until 
4:00 o’clock if that is agreeable to you gentlemen. 
I have a meeting of the judges at 4:00 o’clock and 
then tomorrow morning we will not be able to have 
a session because of another matter, so that if we 
do not finish this afternoon we will have to go over 
until tomorrow afternoon. 

Mr. Cullinan: J have one request, your Honor. 
I was going to speak to Mr. Rothert, but we walked 
in in the middle of the Chessman ease. I have one 
witness, who will be very short, not more than five 


minutes. 
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Mr. Rothert: I am willing to have any witness 
put on now. 

The Court: Would you like to put him on now? 

Mr. Cullinan: Well, he has to leave tonight so 
we could put him on at the end of the day. 

‘fhe Court: You may get involved. If you want 
to be sure he gets away, put him on now. [293] 

Mr. Cullinan: We will do that. 

Mr. Rothert: Whatever Mr. Cullinan wishes to 
do. 

HANS ERLANGER 

called as a witness for the defendant, out of order; 
SWOrnN. 


The Clerk: Will you please state your name to 
the Court? A. Hans Erlanger. 

The Clerk: Please spell vour last name. 

A. -r-l-a-n-g-e-r. 


Direct Examination 
By Mr. Cullinan: 


Q. My. Erlanger, will you state your position, 
your occupation ? 

A. Iam an officer of Hunt Foods and in charge 
of sales. 

Q. You are an officer of Hunt Foods? 

Yes. 

Q. And have you been since prior to 1951? 

A. Yes. 

Q. Mr. Erlanger, did you have any part in con- 
nection with the termination of the arrangement 
with Mr. Phillips in 1953? A. Yes. 
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Q. And what was your part in that termination? 

Mr. Rothert: Well, your Honor, of course any- 
thing he said or did outside of the plaintiff’s pres- 
ence would be hearsay, and I would object to any 
question, including this one, calling for hearsay evi- 
denee. I concede that he issued [294] instructions. 

The Court: I think you will have to narrow your 
question. 

Q. (By Mr. Cullinan): Mr. Erlanger, did you 
direct the termination of the arrangement with Mr. 
Phillips? A. Yes. 

Q. For what reasons did you direct the termina- 
tion of it? 

Mr. Rothert: I will object upon the ground that 
it is calling for the witness’ conclusion, it is self- 
serving on the part of the defendants, not binding on 
the plaintiff. 

The Court: JI think the objection is good, coun- 
Siail, 

Q. (By Mr. Cullinan): Mr. Erlanger, prior to 
April of 1953 had you had any reports from the 
credit manager of Hunt Foods on the standings of 


the Phillips account? A. Yes. 
Q. And you were kept advised—you were ad- 
vised of the status of that account? A. Yes. 


Q. Asa result of the information you had relat- 
ing to the status of this account did you give any 
orders as an officer of Hunt Foods with respect to 
the arrangement with Mr. Phillips? 

Mr. Rothert: JI am going to object on the ground 
that it calls for the conclusion and opinion of the 
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witness, it is leading and suggestive, and any orders 
he gave would be hearsay, would be self-serving on 
the part of the defendant. [295] 

The Court: Sustained. 

Q. (By Mr. Cullinan): Mr. Erlanger, as an of- 
ficer of Hunt Foods do you know why the arrange- 
ment with Mr. Phillips was terminated ? 

Mr. Rothert: Objeected to on the ground it calls 
for the conelusion and opinion of the witness. 

Q. (By Mr. Cullinan): J am asking him what 
he knew. 

The Court: I think this line of testimony is ob- 
jectionable, counsel. It is of no moment that the wit- 
ness thought about it or what his reasons were; the 
only thing that we are concerned with are the facts. 
What was the status of the account? Was the status 
of the account a breach of the contract or agreement 
to pay? Those are factual matters. It doesn’t make 
any difference what anybody thinks about them or 
what orders he gave. "The questions of fact you are 
entitled to bring out. 

Q. (By Mr. Cullinan): Did you in April 1953, 
Mr. Erlanger, know whether the account of Mr. 
Phillips with Hunt Foods was in default? 

Mr. Rothert: I am going to object to it on the 
ground that it calls for the witness’ conclusion and 
opinion, incompetent, relevant and immaterial, in 
that the evidence as to the status of the account has 
been stipulated to, that is, that a certain amount of 
money was owed and unpaid. 

The Court: I don’t see the materiality of 
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whether the [296] witness knew the status of the 
account or not. 

Mr. Rothert: I will stipulate that of the amounts 
represented by the trade acceptances signed after 
termination, that most of that amount was unpaid 
as of the time of termination, without knowing the 
exact figures, but it was a substantial amount. 

Q. (By Mr. Cullinan): And you knew that, 
Mr. Erlanger, in April of 1953, did you not? 

Mr. Rothert: I will object to that as incompe- 
tent, irrelevant and immaterial. 

The Court: Sustained. 

Mr. Cullinan: If vour Honor please, this series 
of questions is obviously designed to show that an 
officer of Hunt’s directed the termination because 
of the status of this account. The defendant is a 
corporation; it acts only through its officers. If this 
were an individual employer who took action, his 
testimony would be permissible. 

The Court: But, you see, counsel, it doesn’t make: 
any difference what intramural decision was made 
on a matter unless the matter is communication to: 
the other party. The officer of the corporation could! 
meet with another officer of the corporation and! 
have discussions with him and make any decision: 
he wanted. It is of no moment unless that which: 
was done is warranted in law or by the contract of! 
the parties, and unless it 1s communicated to the 
other party what intramural [297] decisions were 
made. He might have made a decision that he was 
going to discontinue the contract because he didn’t 
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like this man’s appearance, or beeause he didn’t 
like his name, or beeanse he didn’t wear the right 
kind of clothes to suit the atmosphere of the con- 
eern. He could have made the decision for any num- 
ber of reasons. An uncommunicated decision doesn’t 
mean anything. 

Mr. Cullinan: But Hunt’s is being 

The Court: That would mean that he would be 
deciding the case. ‘‘T dismissed this man and I cut 
off his contract because he didn’t pay his bills 
promptly.’’ [298] 

That doesn’t mean anything to me. I don’t care 
what his reasons are. Lawsuits aren’t determined 
on such a basis as that. 

Mr. Cullinan: Hunt’s is being sued for a termi- 
nation, an unwarranted one of an assumed contract. 
If Mr. Erlanger was doing business as an individual 
and he told one of his subordinates to cancel the 
contract, his reasons for doing so, even if only com- 
municated from him to his assistants, would be 
pertinent to show whether the termination was 
justifiable or not. 

The Court: I don’t think the communication 
would determine whether the dismissal was justi- 
fied or not. If the contract was one that provided 
that payments had to be made within a certain 
time and the evidence showed that payments weren’t 
made within the time required, then the abrogation 
of the contract would be justified by the facts. It 
wouldn’t make any difference what reason he gave 
or who he spoke to or what he did about it or 
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whether he knew about it or not. All that had to 
be done was that the contract be abrogated and if 
the fact is that it was broken because of non-pay- 
ment within the required itme, then the dismissal 
is Justified. It doesn’t make any difference what he 
says about it; it is the facts that determine that 
matter. Those facts depend upon what the terms of 
the contract as to payment were and when the pay- 
ments were made. [299] 

Mr. Cullinan: Excuse us for a moment. 

The Court: Certainly. 

Mr. Cullinan: No questions. 

Mr. Rothert: Your Honor, since Mr. Erlanger 
must leave this evening, I would like to ask him 
some questions as an adverse witness and ask leave 
to do so at this time. That will go beyond the scope 
of the direct. 

The Court: What? 

Mr. Rothert: The questions J have in mind are 
not within the scope of counsel’s direct testimony 
so I am asking leave at this time to ask the witness 
a few questions as an adverse witness since it is 
necessary that he leave this evening. 

Mr. Cullinan: I don’t see that that is necessary 
or desirable, your Honor. Mr. Erlanger has not 
been under subpoena. We do have produced and 
have kept in the courtroom other witnesses that Mr. 
Rothert has asked us to produee. I don’t think that 
because Mr. Erlanger was here and is leaving that 
he should be now interrogated. 

The Court: Well, now, of course, he is here and 
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I think that either counsel can always interrogate 
a witness that is here. 
Mr. Rothert: Having him here 
The Court: That applies to both sides. Have you 
any extensive examination? [300] 
Mr. Rothert: No, your Honor. 
The Court: All right. Go ahead. 


HANS ERLANGER 
ealled as a witness on behalf of plaintiffs as an 
adverse witness; previously sworn. 


Direct Examination 
By Mr. Rothert: 


Q. Mr. Erlanger, are you the representative of 
Hunt Foods who made certain arrangements with 
Francois L. Schwarz Company in 1953? 

A. Yes. 

Q. Did you prior to the end of April 1953, tell 
Mr. Lee Miller that you had made arrangements 
with Francois L. Schwarz, Inc., to handle the sale 
of the Hunt products to military bases on a world- 
wide basis? A. That’s correct. 

Q. And did you tell him that that would necessi- 
tate terminating Mr. Phillips’ arrangement for sell- 
ing to military bases in Northern California ? 

A. Yes. 

Mr. Rothert: No further questions. 
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Cross-Examination 
By Mr. Cullinan: 


Q. Mr. Erlanger, what was the reason for mak- 
ing arrangements with Schwarz? 

Mr. Rothert: I will object on the ground it calls 
for the conclusion and opinion of the witness and is 
incompetent, [301] irrelevant and immaterial. The 
questions I have asked I submit are in the nature of 
an admission against interest. 

Mr. Cullinan: I am certainly entitled to examine 
on the basis of the last question that Mr. Rothert 
asked as to what reasons—— 

The Court: I think that the examination would 
be limited to the conversation, that is all. All that 
counsel asked was whether or not this witness made 
a statement in a conversation. 

Mr. Cullinan: Yes. Would you read the last ques- 
tion of Mr. Rothert’s, please ? 


(Record read as requested.) 


Q. (By Mr. Cullinan): Did you at that conver- 
sation tell Mia. Miller what the reasons for terminat- 
ing or for employment of Schwarz? 

Mr. Rothert: Objected to on the ground that it 
is hearsay. 

Mr. Cullinan: We are entitled to the whole con- 
versation, your Honor. 

Mr. Rothert: Hearsay, incompetent, irrelevant 
and immaterial. 
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Mr. Cullinan: We are entitled to get the whole 
conversation. 

The Court: Your question was did he tell him. 

Mr. Rothert: I think that question really should 
be [802] considered in connection with the previous 
one beeause in the previous one he said he told Mr. 
Miller that he had made arrangements with Fran- 
cois L. Sehwarz Company to handle sales to all 
military bases on a world-wide basis. 

The Court: You have opened up a conversation 
now. He is entitled to inquire as to the conversation 
on that subject. I will overrule the objection. 

Q. (By Mr. Cullinan): Will you tell us what 
you told Mr. Miller at that time ? 

A. Mr. Miller came into my office 

The Court: No. Just say what you told Mr. Mil- 
ler. 

A. I told—— 

The Court: Without anything else. Just what 
the conversation was. 

A. This conversation took place that Mr. Miller 
told me. 

Mr. Rothert: I am = going to object, vour 


Honor 
The Witness: That Mr. Phillips wanted—— 
The Court: No; the question was, State what 

you told Mr. Miller. 

Q. (By Mr. Cullinan): What you told Mr. Mil- 
ler with respect to the reasons for terminating—I 
mean for making the—— 
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The Court: Mr. Erlanger, you just state what 
you said to Mr. Miller. 

A. I told Mr. Miller that at the brokers and can- 
ners’ convention in Chicago I had a discussion with 
Francois L. [803] Schwarz Company regarding tak- 
ing over the military business on a world-wide basis; 
that I felt that this company could be most beneficial 
to Hunt; and that due to the fact that we don’t get 
enough business out of Northern California and at 
the same time Mr. Phillips doesn’t take care of his. 
financial commitments, that I would like to termi- 
nate the connection with Mr. Phillips. 

Mr. Cullinan: That is all. 

Mr. Rothert: I have a couple more questions,, 
your Honor. 

The Court: You say you have one more question ?! 

Mr. Rothert: I do, yes. I am just finishing my 
notes. 

Redirect Examination 


By Mr. Rothert: 


Q. When was it that you talked to the Schwarz: 
Company at the brokers’ and canners’ convention ? 

A. I believe the brokers’ and canners’ conventiom 
took place the end of February of that year. 

Q. Of 1953? A. Yes. 

Q. And when was it that you had this talk with 
Mr. Miller? I think my question merely was was it! 
before the end of April. Can you tell us any more’ 
exactly when it was? 

A. I ecouldn’t tell you the exact date. 
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Q. Can you tell us what month it was in? 

A. To the best of my knowledge, I believe it was 
the end of March or the beginning of April. [804] 

Mr. Rothert: I have no further questions. 

Mr. Cullinan: No further questions. 

The Court: That is all. 

The Witness: Thank you. 

The Court: Now you wish to continue with the 
cross-examination of Mr. Phillips? 

Mr. Cullinan: Yes. [805] 


L. W. PHILLIPS 
resumed the stand; previously sworn. 


Cross-Examination 
(Continued) 
By Mr. Cullinan: 


Q. Mr. Phillips, in your determination of the 
differentials between the Hunt Prices and the prices 
of these other companies on the shelves, did you 
take an average of the prices of, say, S&W and 
then take an average of the prices of Hunt’s? 

A. No. You are talking of an average of all 
items together ? 

©... ces: 

A. No; each separate item by itself. 

Q. You took each separate item and then you 
took an average of, let’s say, pears, for instance, 
S&W has X price for pears and Y price and you 
eompared those prices, took an average of those 
prices on pears? 
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A. It would have been S&W or any other brand 
I found in there, yes, sir. 

Q. And then you would do the same thing for 


tomatoes ? A. Yes, sir. 
Q. Take an average of the price of tomatoes, 
let’s say tomato paste? A. Yes, sir. 


Q. And then you would take an average of the 
price of fruit cocktail? 

A. That’s right, sir. [806] 

@. And then you would take an average of one 
kind of pears—the terminology I am not familiar 
with—we will say a fancy kind of pear or a sliced 
pear or there is a half pear? 

A. I believe there is, yes. 

Q. You would take, for instance, one kind of 
pears and compare S&W prices on that with Hunt’s 
prices on that and then figure the average of that 
type of 

A. Figure the percentages that could be gained, 
yes, Sir. 

Q. And then when you had your list all made 
up—or did you make a list up? A. Oh, yes. 
Q. Do you have that lst? A. Qh, yes. 

@. Then when you made the list up, how did! 
you work out the average profit of 22 per cent? 

A. Yes, sir. 

Mr. Rothert: Not profit. 

The Witness: Gross. 

Mr. Rothert: Differential. 

The Witness: Differential. 

Mr. Cullinan: Differential. 

A. It was worked out on the basis of my knowl- 


Wellington Phillips, et al. 347 


(‘Testimony of lL. W. Phillips.) 
edge of the sale of canned goods over 20 years of 
watehing it. 

Q. Wait a minute; excuse me. I want to know 
when you had this all down on the sheet, then what 
did you do? Did you add [807] up the columns on 
one side and the eolumns on the other? 

A. No, no. 

Q. What did you do? 

A. That wouldn’t be the right way to do it. I 
took the average sales of each item as they were 
that I had received in the commissary stores—they 
told me how mueh they were buying of any item— 
and I computed the profits extended on each item 
across, and then added up the difference, and that 
was the figure I used. 

Q. Iam talking about the differential of Hunt’s 
price and the price of these competitors on the 
shelves. 

A. Yes, sir. May I explain it a little further for 


you? 
Q. Wait a second. You worked out these figures 
item by item? A. That’s right. 


Q. The percentage of differential item by item? 

A. How each item sold about, yes, sir. 

Q. Now, when you had that total all made up for 
each item, did you then add the percentages in one 
eolumn and add the percentages in the other and 
divide? A. No. 

Q. What did you do? 

A. We took what you would call a trial order 
and we projected the profits on the trial order using 


348 Hunt Foods, Inc., etc. vs. 


(Testimony of L. W. Phillips.) 

items we knew of Hunt’s and items of the other 
brands, according to how much was [308] sold. In 
other words, if a base told me, ‘‘I buy 20 cases of 
ketchup, 20 cases of this, 10 cases of something 
else, 5 of something else and 3 cases of something 
else,’? I extended all those prices out by Hunt’s 
eost and brought that invoice down, because that 
was the way they bought the items. Then I took 
the same cases of another brand that we were com- 
paring with and did the same thing and brought 
it down, and the totals together was the correct per- 
centage. 

Q. So you made assumptions that if five cases of 
S&W paste was bought they will sell for so much, 
and then made a similar assumption for Hunt’s? 

A. It wasn’t an assumption; it was what they 
told us, and after that figure, knowing that it was 
easy to figure; if you have got both costs or both 
selling prices it is very simple. 

Q. Were your comparisons, say, on tomato paste 
a number of cases from S&W compared with a 
number of cases from Hunt’s? Did you assume the 
same amount of cases of each company’s produce ? 
For each? 

Yes. 

Yes, sir, of each item; oh, yes. 

Do you have that sheet? 

We have this sheet here is the prices. 

T am asking you, are these papers that you 
have there the papers from which you worked out 
the 22 per cent? [309] 


@e2?72 
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A. No; that was in ’51. 

Q. You do not have the papers that you worked 
out the 22 per cent differential on? 

A. No; I have the price papers only here, not 
the 22 per cent differential. 

Q. Let me take a look at these. 

A. Sure. 

Q. Then you didn’t give any weight to the 
volume of a particular product at a particular com- 
missary ? 

A. What they told me. We could only take what 
they said, what their reeords showed; that’s all we 
had to go on. 

Q. But you compared equal volumes as between 
one competitor and Hunt’s, did you not? 

A. Sir? 

@. You compared equal volumes as_ between 
Hunt’s and some other competitor of Hunt’s? 

A. That’s right. Oh, yes. 

Q. So that the actual volume that Hunt’s might 
have done or S&W might have done was not a 
factor in your computation ? 

A. The only factor was that Hunt’s would have 
been more due to their label—due to the advertising 
factor they would have done more business. 

Q. In other words, you didn’t take into account 
the volume in any particular company’s price? 

A. Oh, yes; we knew the volume that they were 
selling of [810] every brand. 

Q. But you didn’t take it into consideration ; you 
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used an assumption of an equal amount of each 
company’s products? 

A. According to the number of items they were 
allowed to carry, yes, sir. 

Q. How would you compare, for instance—let 
me state, some packers use a 303 can, don’t they? 

A. That's aaglit. 

@. And Hunt’s is a 300 can? 

A. That’s right. 

Q. How did you compare prices on an S&W 
303 can and Hunt’s 300 can? Let me also ask, isn’t 
it a fact that the 303 can is 17 ounce and the 300 
about 15? 

A. 1514, a difference of about 10 per cent. We 
adjusted the figure down to compare favorably. 

Q. You adjusted the figure down? 

A. Fortunately S&W I don’t believe at that 
time—I don’t remember the fact, but wherever 
there was a difference in the price which Hunt had, 
they had this 300 tall, an off size, we knew about 
that; we had to watch that item, we knew we had 
to watch that and get under the 303 other one on 
which we figured. 

Q. You can’t compare five cases of S&W 303 
cans with five cases of Hunt’s 300? 

A. One is 24, the other is 48. That is the differ- 
ence. [311] But you can compare by dozens. 

Q. But the volume, the content is quite different, 
isn’t it? A. Not so much different. 

@. One is 17 ounces, the other is 15 ounces? 
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A. Hunt has done a wonderful job with the 
item. 

Q. We will stipulate to that. A. Ses: 

Q. What I am getting at is you can’t compare 
the price of a ease of 303 cans with that of a 300 
ean because you have more ounces of the product 
in the case of 303 cans? 

A. We used the sale of 303. We knew 300 would 
be larger. We knew it would be more, so we were 
using a lower figure all the time to assume those 
factors. You had to. You couldn’t take a chance of 
going over. You had to get under. 

Q. So in working out your 22 per cent you did 
then compare the price of a case of 303 cans with 
the price of the cases of 300? 

A. No, not prices. The differential showed in the 
ease. If there were a smaller can, we showed a 
smaller can. They had a pienic ean in the same 
position. You had to watch the ounce content to 
sell it. 

Q. Leaving that for a moment, on the question 
of the markup that you might have gradually made 
on articles that you sold to the commissaries, Hunt 
sells to chain stores and to [312] wholesalers at 
about the same eost it sold to you? 

A. That is right. 

Q. If you raised your prices to the commis- 
saries, you would have to watch, wouldn’t you, that 
you didn’t raise them so that the commissary price 
would be higher than the chain store or a super 
market down the street, wouldn’t you? 
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A.» That is, right. 

Q. Your markup possibilities were qualified by 
the fact that you could not mark it up to an extent 
where it would not compete with the price down the 
street of the super market or the chain store? 

A. Yes, we paid for the survey we got every 
month to figure that out. 

Q. That is one limitation on whatever markup 
you would take. 

Mr. Rothert: Is that a question? 

Mr. Cullinan: He answered my question. 

Q. Now, Hunt’s—— 

A. You asked the question, was that a limitation 
on any markup that we might have? 

Q. No; you have answered my previous question. 
IT am asking you this question now: Hunt’s had 
jobbers selling canned goods, didn’t they ? 

A. Very sporadically because they were a direct 
seller to the chain and super markets. 

Q. There was nothing to stop a jobber of Hunt’s 
from going [313] to the commissaries to sell, was 
there # A. How is that again? 

Q. There was nothing to stop the jobbers of 
Hunt’s from going to the same commissaries you 
were dealing with? A. Not a bit except 

Mr. Rothert: Just a minute. I am going to object 
on the ground it is ambiguous. It calls for a legal 
conclusion. We understand that Mr. Phillips’ ar- 
rangement was exclusive. 

Mr. Cullinan: Yes; I am not talking about 
Hunt’s. 
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Q. Let me ask you this: Jobbers were free on 
their own to come to commissary stores to sell Hunt 
products to eommissaries ? 

A. Not according to Hunt’s agreement with us. 

Q. Is there anything in that bulletin—well, I 
will withdraw that. I am not talking about Hunt’s 
sending the jobber in. 

A. You are talking about a jobber? 

Q. I am talking about a jobber that decides to 
compete with you. 

A. Hunt told us when we took it, if they found 
a jobber trying to sell a commissary store, they 
would ask him to stop it. 

They would ask him to stop it? 

Yes, sir. 

When was that said? [814] 

That means he would stop it. 

When was that said? 

At the time that I met with Mr. Flynn. 

Mr. Flynn said that to you? 

I don’t remember if it was said there or not, 
but it was said somewhere in our conversations that 
we would be proteeted in our jobs with the eommis- 
saries. 

Q. You do not remember whether it was stated 
at the meeting with Mr. Flynn or not? 

A. I don’t remember that, no, but it was in the 
conversation. It was broadeast rather extensively. 

Q. So some time when you were dealing with 
Hunt’s somebody at Hunt’s told you if the jobbers 
started to compete they would ask them to stop? 


POPOPOo PS 
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A. They told me that, yes. We didn’t have any 
trouble. 

The Court: I don’t see the materiality of this. 

Mr. Cullinan: I am getting down to what free- 
dom he would have in his markup at the commis- 
saries. 

The Court: Yes, I understand what you are 
getting at. It seems to me it is purely a hypothetical 
subject. 

Q. (By Mr. Cullinan): Myr. Phillips, in your 
sales to the commissaries, it was your plan, wasn’t 
it, to have the Hunt products priced on the shelves 
between the high price and the low price items? 

A. It was my plan? [3815] 

Q. Yes. 

A. It was my plan to watch competition in a 
commissary store. 

Q. But your shelf structure—let us use the term 
—was that you wanted the Hunt product wherever 
you could to be right between or at least between 
the higher priced canned goods and the lower priced 
canned goods? 

A. You mean that was our policy? 

Q. Wasn’t that your policy? 

A. Our policy was to watch the competition, and! 
we took as much as we could take. 

Q. In watching your competition you tried to 
keep the Hunt products in between the high priced: 
products and the low priced products, didn’t you? 

A. We tried to protect the label to be sure it 
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was sold. That sometimes didn’t mean what you are 
saying. 

Q. Wasn’t it your plan, and didn’t you work it 
out that way, that the Hunt products were generally 
in between in price the more expensive and the less 
expensive of the same products? 

A. On some items that was possible. 

Q. That was your plan for as many items as 
you could do it with? 

A. Sure, naturally it would be in order to get 
the business, sure. [316] 

Q. And you did that with a number of Hunt 
items, didn’t you? 

A. We sold lots of odd items at a very low figure 
to get started and because their prices were obsolete, 
but we also moved items up. 

Mr. Cullinan: Will you read the question ? 


(The last question was read.) 


Q. (By Mr. Cullinan): Answer that question. 

A. What did I say? 

Mr. Cullinan: I move to strike the answer as 
not responsive. 

The Witness: Ask the question again. 

Mr. Rothert: You will have to go back to the 
Jast question. 

Mr. Cullinan: Very well. 

Mr. Rothert: I think the reference to the word 
‘that’? may have been obscure. You did ‘‘that’’ 
with a number of items. What does that mean now ? 

Q. (By Mr. Cullinan): You succeeded, did you 
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not, Mr. Phillips, in placing as many commissaries 
and placing Hunt’s items in at a price bracket 
which was between the high and the low priced 
brackets for the same commodity ? 

Mr. Rothert: You mean the competitors? 

Mr. Cullinan: The competitors. 

The Witness: We succeeded in placing them 
under new—the first time? [317] 

Mr. Cullinan: May I ask that the question be 
read ? 

(Question read.) 


A. Yes. 

Q. (By Mr. Cullinan): Wherever that was 
done, you were limited on the markups that you 
could make on that Hunt product because you would 
push it into the higher bracket, competing with the 
higher bracket, wouldn’t you? 

A. JI don’t understand the question. 

Q. Where you have Hunt’s below the higher 
priced merchandise, the same commodity—— 

A. That is right. 

Q. there you are limited in the amount of 
markup ? 

A. No, you would move up there if you had a 
volume. 

Q. Do you mean you would price yourself into 
competition with the highest priced products? 

Mr. Rothert: You gave an example in which 
only the highest priced product was mentioned. 

Mr. Cullinan: Well, the next highest. 
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Mr. Rothert: What I am getting at, if I can 
say it succinetly, is this: 

Q. You are limited, are you not, where you are 
limited, the high priced labels, were your prices 
under the high priced labels, you are limited com- 
petitively in the amount of markup you can make 
on the Hunt product lest you move it over to the 
bracket of the brackets of higher price? [318] 

A. I would have to understand what you mean 
by ‘‘under.’? Use an example and I will tell you 
what was done. 

Q. Suppose you are a few cents under, let us 
say, S&W. A. Items, please? Pears? 

Q. Say pears. 

A. All right. When you say a few cents, you 
mean how many? 

Q. Three cents. A. Three. All right. 

Q. Where there is that much of a spread you 
are limited as to how much you ean increase the 
Hunt price because if you increase it a couple of 
cents, two or three cents, whatever the example was, 
you would be in the same price bracket? 

A. That is right, and we would not do that. 

Q. You would not do it? 

A. Didn’t want to do it. We moved from one 
cent to two, maybe two cents to one, but we would 
have watched it pretty closely. 

Q. You testified as to your costs, I think the 
purehase price of goods sold to Alameda Air Sta- 
tion. Is that the figure of $10,806.07—would that be 
the gross price less discount? 
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A. You mean—I took the invoices that were paid 
on face. There was no discount on them. 

Q. You took the face of the invoice? 

A. Yes, sir. 

Q. You did not allow for any discounts in this 
figure of [819] $10,806 ? A. No. 

Q. In your percentage of profit that you esti- 
mated on the Alameda Air Station summary, that 
percentage of profit would depend upon what items 
were sold, wouldn’t it? What kind of items were 
sold? 

A. Well, if you had—no. How would the per- 
centage depend upon what kind of items were sold? 


Q. Which items? A. Yes, sure. 
Q. Because of the spread difference in some 
item? A. That is right. 


Q. And the spread differs from item to item. 

A. You mean the profit on one item is greater 
or smaller than another? The markup ? 

Q. That is right. 

A. That is the policy in the wholesale business. 

Q. The percentage of profit depends upon what 
item was sold at a particular time to a particular 
commissary ? 

A. That was our business to watch that, yes. 

Q. And your profit, too, during the period of 
time varies according to competition, doesn’t it? 

A. How is that again? 

Q. Your profit, the amount of your profit varies 
according to competition. If the others come down, 
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you have to come [320] down in your price, don’t 
you? 

A. You are talking about the people who are in 
the commissaary store? 

Q. No, I am not talking about your prices to 
the commissary stores. 

A. That would apply in anything, yes, sure. If 
they went way down, we would have to go way 
down. 

Q. Your profit varies, therefore, from time to 
time according to the state of the competition that 
you are experiencing ? 

A. Yes, sir, but these people that I was in com- 
petition with were very careful and watched the 
commissary prices and kept them up, because they 
had to watch the super markets, trying to sell them, 
too. If they sold the commissaries too cheap and 
the super markets found out—they had probably 
8,000 super markets to work against 19 commis- 
saries—no jobber would cut the price to commis- 
sary stores. He would be foolish. 

Q. Some time at the start of your arrangement 
with Hunt’s you sold at cost or less in order to get 
the item into the commissary, didn’t you? 

A. No, not im order to get it in. They were 
posted by Hunt’s sales force. 

Q. Didn’t you have a controversy at one time 
with Mr. Denison about moving into the commissary 
in the early days of your dealing with [321] 
Hunt’s? A. Commissary ? 
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Q. A controversy with Denison for selling at 
less than the cost of goods to you? 

A. Yes, but we never sold anything at less than 
cost. On ketchup, are you talking about? 

Q. Yes. 

A. No, we never sold ketchup below cost. We 
came down at one time from a particular good 
profit to beat Denison, but we still sold above cost. 
We still made a profit. 

Q. Mr. Phillips, you have testified that in 1952 
your gross on Hunt’s business was some $94,000, I 
think you said. 

A. We show that on the billing. The cost would 
have been less, because whatever we paid, the differ- 
ence between our billing and the cost would be our 
little profit that we made. 

Q. So the $94,000 is your gross sales from 


Hunt’s products ? A. Yes, sir. 
Q. That was in the year 1952? 
A. Yes, sir. 


@. Your 1952 income tax return shows gross re- 
ceipts from business of $347,175.11? 

“A. That is rieht: 

Q. So the excess over the $94,000 was in other 
business ? A. Bidding. 

Q. Bidding business? A. Yes, sir. [322] 

Q. And the brokerage? 

A. Well, the brokerage wouldn’t show there. The 
brokerage doesn’t show up in our sales. The sales 
wouldn’t show in the brokerage, I don’t believe. 
Correctly it should not. 
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Q. The 1952 income tax return shows other in- 
come, commissions earned, $3,906.15. Is that broker- 
age ? A. ‘That is brokerage, yes. 

Q. That figure is larger than the 1951 brokerage 
commissions, isn’t it? 

A. Well, the brokerage, because we had a man 
working in the brokerage business at that time, 
yes, sir. 

Q. In other words, in 1952 your brokerage in- 
come was substantially larger than it was in 1951? 

A. Not only substantial, if I remember, we 
didn’t have any in 1951, because we were not in the 
brokerage business. We hired an employee to handle 
tei OOD: 

Mr. Cullinan: May we have the 1951 income tax 
return just to refresh his memory? 

The Witness: That is all right. I don’t remember 
any brokerage. There may have been. 

Q. (By Mr. Cullinan): Mr. Phillips, my notes 
I took from your records show commissions earned 
in 1951, $2,773.43. 

A. I didn’t remember it. It might have been 
possible. 

Q. Would that refresh your recollection ? 

A. I don’t know how we earned it. That prob- 
ably wasn’t it. [823] 

Q. Let me just ask you these questions, Mr. 
Phillips. This summary or notes that you gave me 
a little while ago on one page entitled ‘‘Average 
selling prices for items commonly carried in the 


commissary store in Northern California,” it says 
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that means ‘‘all other items’’? A. Yes. 

Q. Then you have apricots, blackberries and 
other items listed. A. We have. 

Q. Case cost at time of survey, lowest competi- 
tion—that is the case cost? A. That is right. 

Q. And then Hunt’s cost? 

A. That is right. 

Q. How did that show any difference where a 
case may be of 300 cans or a case of 303 cans? 

A. J don’t believe—if I am correct on that list— 
in other words, if they had 24, we would have 48. 

Q. I am asking you how do you compare a case 
cost of 300 cans with Hunt’s cost of 303 cans? 

A. We reduced the price of the 303 cans 1m- 
mediately. We would have to. 

Q. You do not show any working out of that? 

A. No, that is just a rough figure. 

Q. And that is the figure that you used when 
you were [324] testifying? A. No. 
I mean this is the basis. 
No, that is not the basis. 
This is why I had this in my hand. 
No, I was adding it up myself. 
This total and this total you have subtracted ? 
That is right. 
. Does that give you the percentage of your 
profit ? A. No. 

The Court: J do not know what you are getting 
at when you say ‘‘this total and that total.”’ 

Mr. Cullinan: I do not understand what this is, 
your Honor. I was trying to find out what it was. 


OPrOrope 
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The Court: It is not in evidence. 

Mr. Cullinan: ‘That is all, your Honor. 

Mr. Rothert: I have three or four questions, 
your Honor. 


Redirect Examination 
By Mr. Rothert: 


Q@. You were asked whether the markup you 
eould get on selling Hunt’s products was qualified 
or limited by the sales by Hunt’s to the general 
stores. I would like to ask you to what extent would 
that factor be a limitation on your markup? 

A. The commissary stores, if they were selling 
something higher than a chain on a shelf, the same 
brand, we might have to [825] watch it, but we 
could move up to that figure. 

Q. What was the comparison of the price at 
which Hunt’s would sell to chain stores and the 
price at which Hunt’s could sell to you? 

A. Approximately the same as on a_ Jobbing 
basis. If they bought a car it might save a nickel 
a case or something, but it was about the same. 

Q@. Were the Hunt’s products sales in super 
markets and chain stores any different than the 
jobbing prices from Hunt’s? 

A. Do you mean—you mean the selling price? 

Q. Yes. A. Oh, yes, quite a bit. 

Q. What accounts for that difference? What is 
that difference ? 

A. The markup that the super market would 
take in his retail operation. 
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Q. To what extent; that is, by how much of a 
limitation was it caused by the prices of Hunt’s 
products on sale in the chain stores to you in your 
business selling to the commissary stores? 

A. How much the different was between my cost 
and what the super markets sold it for? Is that 
what you mean? The difference between my cost 
and the super market? 

Q. My question is how much of a markup could 
you place on the Hunt’s prices to you until you 
got to the point where you [326] had trouble be- 
cause it equalled the chain store selling prices? 

A. About 2214 per cent. We had a survey on it 
there. That is in the record. 

Q. The competing lines such as S&W, Tru-Pak 
and Monarch that you mentioned, that you found 
being sold in the commissary stores—were those 
lines handled by jobbers? 

A. They were handled by private label jobbers 
that took an excessive markup on private label, 
which is the common practice. 

Q. Was the markup or profit that you attempted 
to get on the sale of Hunt’s products corresponding 
to the jobbing markup on the sale of competing 
lines by jobbers? A. Private label jobbers? 

Oy: Wee. A. Yes, sir. 

Q. And about the markup that the chain store 
operator placed on the prices after he bought them? 

A. Yes, sir. 

Q. You testified to gross profit from sales, actual 
sales to Alameda Air Station commissary in 12 
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months. Was that gross profit computed by sub- 
tracting the cost of the merchandise from the total 
that you sold it for? m&. Wesy gir. 

Q. And in stating the percentage, is that the 
approximate percentage of the gross profit eom- 
pared to what you paid for [327] that merchan- 
dise ? 

A. No, sir, based upon that selling price, not 
the cost. 

Q. All right, the selling price. A. Yes, sir. 

Q. Does it make any particular difference what 
particular items were sold during that 12 months 
in order to determine the percentage of gross profit ? 

A. No; the dealers are there anyway. 

Q. You said the figure of $347,000 in your 1952 
tax return of income included your sales of Hunt 
produets plus your other bidding business? 

A. Yes, sir. 

Q. That would inelude the money paid by the 
Government on bids that were accepted and billed? 

A. That is night. 

Q. On the expense side of the same year’s profit 
and loss statement, both the costs that you had paid 
Hunt’s for their items and the costs that you paid 
for buying merchandise on bids to the Government? 

A. Yes. 

Q. Is some of the Government bidding business 
done on a quarterly basis? A. Yes, si 

Q@. For a quarter starting on the first of Jan- 
uary, when are the bids made and accepted? Before 
or after the first of [328] January? 
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A. They are made as a rule about the middle of 
November. You get your forms in December and 
you start delivering in January. 

Q. For the first quarter of 1952—the bidding 
business for the first quarter of 1952, would that 
reflect bids made before the end of the year 1951? 

A. To some extent, yes, sir. 

Q. You were asked a question about having to 
do with higher and lower prices on competing items 
in commissary stores and what the plan was. Will 
you state just what your plan was in pricing the 
Hunt products when you made the sales to the 
commissary stores, having in mind then the price, 
what the competition was ? 

A. Well, as I stated before, if we started in with 
a new item—are you talking about the placement 
of an item? 

The Court: I think this has been testified to al- 
ready. I see no particular point in going over it 
again. 

Mr. Rothert: I have an idea that the witness 
may have misunderstood some of those questions 
and got a little confused. I may be the one that 1s 
confused, your Honor. 

The Court: I do not think it is a particularly 
confusing subject. It is very evident what the wit- 
ness was endeavoring to do. He was trying to 
market these commodities. I do not think there is 
anything very difficult about it. [829] 

Mr. Rothert: I have no further questions. 
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The Court: He tried to meet the competition and 
make a little money for himself. 


Reeross-Examination 
By Mr. Cullinan: 


Q. I have just one more question: Did I under- 
stand your testimony, Mr. Phillips, to be that you 
eould mark up products 221% per cent and still be 
competitive with the chain stores? 

A. On Hunt’s canned food goods? 

Q. Yes. 

A. Our books show that we could and we did. 

Q. I just wanted to get that clear. That is your 
testimony, that you could mark up the Hunt prod- 
ucts 2214 per eent over what you got it for and 
still compete with the same Hunt products in the 
chain stores? 

A. Yes, that is right. But you understand that 
many chains did not carry Hunt’s products. We 
had it at our discretion to pick any brand we found 
and come up to it and make our profit that way. 
We had no profit trouble. 

Mr. Cullinan: The question has been answered. 

Mr. Rothert: Yes. I have no further questions. 

The Court: That is all. 


(Witness excused.) 


Mr. Rothert: I will call Mr. Mears, your [330] 
Honor. 
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DAVID L. MEARS 
ealled as a witness on behalf of the plaintiff; sworn. 


The Clerk: Will you please state your name to 
the Court? 
A. David L. Mears. 


Direct Examination 
By Mr. Rothert: 


Q. Where do you live, Mr. Mears? 

A. I live at 25 Diaz Avenue. 

Q. What is your business? 

A. Division sales manager, Blue Star Foods. 
Q. Are you acquainted with Mr. Wellington 


Phillips ? A. Yes, I am. 
Q. Did you at one time work for him or with 
him ? A. Yes, I did. 


Q. Did you know Mr. Phillips in 1951? 

A. Yes. 

@. Was there any occasion when you were pres- 
ent when Mr. Phillips had a discussion with Mr. 
Flvnn of the Hunt Foods Company ? A. Yes. 

Q. When did that conversation take place? 

A. Some time in the fall of 1951. 

Q@. At the time of this conversation were you 
working for Mr. Phillips? 

A. No, I was not. [331] 

Q. Where did this conversation take place? 

A. Took place in their offices in Hayward, in 
Hunt Foods. 

Q. How did you happen to be there when Mr. 
Phillips was there in Mr. Flynn’s office? 
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A. At that time we were perhaps going into a 
dented can business, the sale of dented merchandise 
to the restaurant trade here and around the Bay 
Area. 

Q. Did you meet Mr. Phillips there or did you 
go with him? A. No, I went with him. 

Q. At that time did you have anything to do 
with Mr. Phillips’ business? 

A. No, I did not. 

Q. Was there anyone else present in the con- 
versation besides yourself, Mr. Phillips and Mr. 
Flynn? 

A. I think Mr. Ed Seiger was there on ocea- 
sion. 

Q. Will you explain what you mean by ‘‘on oc- 
easion’’? 

A. I think he came in and out of the business 
a couple of minutes at a time, two or three minutes 
at a time. 

Q. While you were there was this dented can 
business discussed ? 

A. Diseussed between Mr. Flynn and myself? 

Q. Yes. A. Yes. 

Q. While you were there was there any diseus- 
sion between Mr. Phillips and Mr. Flynn about Mr. 
Phillips’ business? [332] Re OES 

Q. Will you tell the Court what you reeall about 
the conversation you overheard between Mr. Flynn 
and Mr. Phillips about Mr. Phillips’ business ? 

A. Well, at that time Mr. Phillips was sole 
owner of this company 


370 Hunt Foods, Inc., etc. vs. 


(Testimony of David L. Mears.) 

The Court: No, just relate what the conversa- 
tion was. 

A. Oh, just that the conversation was Mr. Phil- 
lips was interested in the selling of canned goods 
to the commissary bases, and the sale of Hunt Foods 
in particular, Hunt canned goods to the commis- 
sary bases, and at that time I believe Hunt salesmen 
were calling frequently upon the commissaries, but 
the volume of sales was not as extensive as it might 
have been, and as Mr. Phillips’ business is pri- 
marily dealing with the Army and Navy installa- 
tions, it was felt that the volume of business could 
be considerably improved. 

The Court: Are you stating now what somebody 
sald there or is this just your conclusion as to the 
nature of Mr. Phillips’ business with the Hunt 
Company ? 

A. The conversation was, sir, that the business 
could be improved by the use of Mr. Phillips, with 
the use of Mr. Phillips’ services, yes, sir, and I 
believe somewhere in the conversation the question 
of a point system, which Hunt salesmen were work- 
ing on at that time, was brought up, and that, al- 
though Mr. Phillips was selling directly to [333] 
the commissaries, the particular salesman would 
still receive credit for the sale within his territory. 
Basically that was the gist of the conversation at 
that time. 

Q. I want you to think if you ean think of any- 
thing else that was said in the conversation about 
anything at all. 
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A. I think during the conversation it was men- 
tioned that Mr. Phillips would have to sell at ap- 
proximately the same prices or at the same prices 
that Hunt salesmen were currently selling to the 
commissary stores, and that they would have to re- 
main at that price for a relative period. It was 
quite obvious that you could not go into a commis- 
sary and immediately raise the prices Just because 
someone else had taken the line over. 

Q. Was there anything else said in that connee- 
tion? 

A. I believe the conversation did take place be- 
tween Mr. Flynn and Mr. Phillips to the effect that 
it would be—Mr. Phillips would have to sell at 
approximately the same prices that Hunt [Foods 
were selling at at that time and a small differential 
between his costs and the sales price would mean 
that he would have to be selling at approximately 
or at his costs or at a slight profit. This would have 
to continue for a period of one or two years, and 
then following that time another relative period 
in which he could gradually take a markup to re- 
cover some of the losses, show a profit, or break 
even during that particular period. [834] 

Q. Who was it that made the statement you just 
made in the conversation, if you remember ? 

A. I believe it was just a general discussion that 
took place between the two men. 

Q. Do you reeall whether or not the subject that 
Mr. Phillips—- 

Mr. Cullinan: Just a minute, now, if your Honor 
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please. I object to counsel leading the witness to 
what else was said there to ask him for the con- 
versation. 

Mr. Rothert: J think it is not objectionable in 
mentioning the subject of possible conversation. 

The Court: I can’t tell whether it is leading 
until the question is asked. Complete the question. 

Q. (By Mr. Rothert): Do you reeall, Mr. 
Mears, whether or not the subject of Mr. Phillips’ 
existing business that he had at that time was men- 
tioned in the conversation ? 

Mr. Cullinan: I will object, if your Honor 
please, to the leading of the witness. 

The Court: I do not know how it can be leading 
unless you put the answer in the mouth of the wit- 
ness in some way. I know attorneys always make 
that objection, that a question is leading. The at- 
tention of the witness is directed to a subject mat- 
ter. I do not know how it would be leading in the 
sense that it suggests an answer to the witness. 

Mr. Cullinan: I should say, your Honor, my 
objection is [335] that the question is leading and 
suggestive. 

The Court: He is asking him whether a certain 
subject was discussed. The witness can answer yes 
or no to that. But if you ask the witness did you 
say thus-and-so in the conversation, then you put 
something into his mouth and it is a little different. 
But I have heard this so many times, I do not at- 
tach credence to it. You ask a witness to state a 
conversation and he gets up on the witness stand— 
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aud maybe he doesn’t remember everything at the 
moment—and you have to prod him a little bit. As 
long as you do not put words in his mouth and you 
direct his attention to a general subject matter, I 
do not see any harm. I never believed the only 
question you could ask him is was there anything 
else said. I will overrule the objection. 

Mr. Rothert: Will you answer that, Mr. Mears? 


(Question read.) 


A. Yes, it was. 

Q. (By Mr. Rothert): What do you recall was 
said on that subject? 

A. Qh, basically, that Mr. Phillips was doing, I 
think, primarily a bidding business at that time and 
it would take considerable—— 

Mr. Cullinan: Excuse me, your Honor. May we 
have the witness tell who said what? 

Q. (By My. Rothert): If you ean, identify the 
person who said [836] whatever you are stating was 
said. 

A. That is a little difficult at this time, your 
Honor, five or six years later. 

The Court: You do not remember who said 
what? 

A. No, sir. 

The Court: Well, finish the answer. 

A. That Mr. Phillips was doing primarily a 
bidding business at that time, that he would have 
to spend a considerable amount of time in calling 
on the commissaries, talking to the commissary 
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officers, certainly a time-involving proposition, and 

that as a result, why, the business that he had at 

the time would either suffer—due to the amount of 

time involved in calling upon the commissaries. 
Mr. Rothert: I have no further questions. 


Cross-Examination 
By Mr. Cullinan: 


Q. Mr. Mears, to the best of your recollection 
have you told us the whole conversation and all 
subjects that were discussed at that meeting? 

A. Well, this took place over a series of meet- 
ings, two or three. 

Q. This is not a particular one meeting? 

A. What I am relating is the gist of a couple of 
conversations, yes. 

Q. How many conversations, do you know? 

A. JI think I was present on either two or [337] 
three. 

Q. Can you tell us approximately when those 
two or three conversations were? 

A. Some time in the fall of 1951. 

Q. So none of the matters that you have men- 
tioned ean be pin pointed to any oe 
meeting ? A. Principally, yes. 

Q. Which meeting would that be? The first time, 
second time 

A. I mean that would be difficult to tell at this 
time. 

Q. Was Mr. Steiger present at most of those 
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meetings? A. No, I don’t think he was. 

Q. It is the usual practice, is it not, for a jobber 
to sell at low prices at the start when he is starting 
out with a product? 

The Court: That is pretty general, counsel. 

Q. (By Mr. Cullinan): Is it the custom and 
usage in the industry with respect to the appoint- 
ments of jobbers how long they are appointed 
to act? 

Mr. Rothert: I will object to that. It calls for 
the witness’ conclusion and opinion. 

The Court: It is not part of the direct exami- 
nation. The witness 1s only asked as to a conver- 
sation he heard, counsel, unless you make him your 
witness for some other purpose. [338] 

Q. (By Mr. Cullinan): Was Mr. Phillips told 
in your presence during your conversations that 
he was appointed a jobber to act for Hunt’s or did 
you hear that later? 

A. Would you mind repeating that again? 

Q. At any of these meetings when Mr. Flynn 
was present and you were present, was Mr. Phillips 
told by Mr. Flynn that he would be a jobber for 
Hunt’s or did you learn of it later? 

A. No, I think it received his approval. 

Q. Flynn’s approval? 

A. Flynn’s approval, yes. 

Q. In your presence? A. Yes. 

Q. Do you remember anything that Mr. Flynn 
said about the apointment as a jobber at that 
meeting ? 
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A. Do you mean do I remember him saying 
something to Mr. Phillips that ‘‘you are hereby ap- 
pointed a jobber’’? 

Q. Yes. 

A. Well, these things are just not said. It is an 
accumulation. It is an assumed fact after a con- 
versation. 

Q. You have talked to Mr. Phillips, have you 
not, Mr. Mears, in the last year or so about this 
litigation, or, rather, Mr. Phillips has talked to you 
on occasions, hasn’t he? 

A. We have discussed it, yes. 

@. And in those conversations with him he has 
mentioned, has he not, in those conversations that 
he was going about, [839] when he started with 
Hunt’s, he knew he was going to suffer for one or 
two vears by selling at low prices? 

A. You mean in the course of the last year? 

Q. Yes. A. No. 

Q. Didn’t he review the situation with you? 

A. We had talked about it, yes. 

Q. At the time that you were down to see Mr. 
Flynn you were going into the restaurant supply 
business and Mr. Phillips was going to have some 
connection with that business, wasn’t he? 

A. Well, he was a more or less consulting agent, 
if you want to call it that, gave me his advice as to 
how to proceed in the restaurant business, yes. 

Q. He was going to be a consultant for you in 
your business ? A. Ghat is right. 

Q. And in 1953 were you employed by Mr. Phil- 
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lips? A. Yes, in 1953 I was. 

Q. You were employed by Mr. Phillips for the 
whole year of 1953? 

A. For the whole year, yes, I believe I was. 

Q. Mr. Steiger was present on some occasions 
when these matters that you have testified to were 
discussed ? A. That is right. [840] 

Mr. Cullinan: That is all. 


Redirect Examination 
By Mr. Rothert: 


Q. When you worked for Mr. Phillips did you 
work on the Hunt line or something else ? 

A. No, I worked on something else. 

Mr. Rothert: I have no further questions, your 
Honor. 

Mr. Cullinan: I have no further questions. 

The Court: That is all. 


(Counsel consulted with each other.) 


Mr. Cullinan: IJ am trying to shorten something 
up, your Honor, if you will indulge us a moment. 
If vour Honor please, with the permission of Mr. 
Rothert and with your permission I have another 
witness who will be about five minutes. 

The Court: That is all right. Put him on. 
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WARD COUSINS 
called as a witness on behalf of the defendant; 
sworn. 


The Clerk: Please state your name to the Court. 
A. Ward Cousins. 


Direct Examination 
By Mr. Cullinan: 


Q. Mr. Cousins, where are you employed? 

A. Libby, McNeill & Libby. 

Q. How long have you been with Libby, McNeill 
& Libby ? A. 83 years. 

Q. What is your position with Libby, McNeill & 
Libby? [341] 

A. Sales manager, California Fruit Division. 

Q. How long have you had that position? 

A. Five years. 

Q. Do you know the plaintiff, Wellington Phil- 
lips? A. Yes, I do. 

Q. Did you know Wellington Phillips in 1951? 

A. Yes, sir. 

Q. At any time in 1951, to your knowledge, was 
Mr. Phillips considered by Libby, McNeill & Libby 
as a sales agent, broker or in any other capacity? 

Mr. Rothert: I am going to object on the ground 
that calls for the witness’ conclusion and opinion. 
There may have been other officers or representa- 
tives of Libby, McNeill & Libby that could have 
talked with Mr. Phillips and it would be this man’s 
conclusion as to whether or not no one in the com- 
pany had talked to him. 
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The Court: What is it that you want to bring 
out, counsel ? 

Mr. Cullinan: Here is what I want to bring out, 
your Honor: The plaintiff has testified that at the 
time in 1951 when he had these conversations with 
Libby, McNeill & Libby they were actively trying 
to get him to take over a similar type of work, and 
that he told them that he might lost the Libby ac- 
count if he didn’t get this one. 

The Court: I do not have a distinct recollection 
of that testimony. Is that correct? 

Mr. Rothert: Substantially that, that he told 
Mr. Flynn that he had talked to Libby, McNeill & 
Libby about a similar arrangement but nothing had 
materialized. 

The Court: What do you want to do? 

Mr. Cullinan: I have brought the sales man- 
ager from Libby, McNeill & Libby to testify there 
wasn’t any. 

The Court: That is a purely collateral matter. 
What bearing has it on this? 

Mr. Cullinan: If it is agreed that it is collateral, 
then I won’t pursue the subject. I would have had 
this job but for this—that point. 

Mr. Rothert: No, we are not contending that we 
have changed our position to our detriment by giv- 
ing up a Libby account in order to take the Hunt 
account. We are not making that contention. 

The Court: That probably was trade talk. Is that 
what you would call it? Is that the point of this 
testimony ? 
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Mr. Rothert: I think it amounts to more than 
puffing, but I do not think it has the significance 
that counsel attaches to it. 

The Court: Is that all you want to bring out 
from this witness ? 

Mr. Cullinan: The second point is this: 

Q. Mr. Cousins, is there in the trade or business 
any custom or usage with respect to whether sales 
agents and brokers [843] are assured of selecting 
any particular period of time? 

Mr. Rothert: I am going to object to that as 
incompetent, irrelevant and immaterial. 

The Court: I do not see the materiality of that. 

Mr. Cullinan: J was getting to that. A custom 
and usage may explain the actions of the parties, 
and if the custom and usage is that these agree- 
ments are terminable, that is one thing. 

The Court: I am afraid the people who framed 
the bill of rights would rise up in horror to hear 
you say that, because no man’s property would be 
safe if his relations were to be determined by what 
somebody else’s custom and practice was. 

Mr. Cullinan: The question here is whether the 
parties contracted. 

The Court: The question here is what arrange- 
ment the parties made. They have made an arrange- 
ment that was customarily made by other persons 
and they may not have, but I do not see what custom 
and practice has to do with it. I mentioned yester- 
day that so far—I have not heard all the evidence, 
of course—the three parties made a contract for 
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a specific period of time, or they made a contract 
in which no time was specified, or they made a con- 
tract that was revocable at the will of either party 
at any time. 

Mr. Cullinan: Yes. [344] 

The Court: That is a question of fact. It de- 
pends upon what they said. 

Mr. Cullinan: Or they made a contract that was 
the normal and usual type of contract made in the 
business under similar circumstances. 

The Court: That, of course, would involve some- 
thing like we do in an antitrust case. We would 
have to make an inquiry as to all the practices in 
that regard in various enterprises at various times 
and covering various commodities. I am afraid we 
would get involved in a very complicated situation 
there. I would hold that that is incompetent in this 
case. 

Mr. Rothert: May I ask another question, if 
your Honor please, of this witness? 

Mr. Cullinan: There hasn’t been any direct yet. 

The Court: Are you going to open it up again? 
You did that once before. 

Mr. Rothert: I will again if I think I can make 
a point. 

The Court: I am not meaning to be critical, but 
there isn’t any question now. 

Mr. Rothert: It is merely on his position with 
the company and the setup with the Libby, McNeill 
company. 
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Mr. Cullinan: If your Honor please, there has 
been no direct examination at this time. [345] 

Mr. Rothert: Other than who he is, what job he 
holds, and for how long. 

The Court: You can ask him questions about 
that, of course, even though there is no testimony 
as to this case. Ask him what you want and I will 
rule on it. 

Cross-Examination 
By Mr. Rothert: 


Q. In your position as sales manager, did you 
have under you men who had charge of different 
districts ? 

A. No; I had charge of men under me in charge 
of various product divisions. I do not have charge 
of sales through a sales organization. I have charge 
of sales of our products. It is rather complicated ; 
if you want me to tell you about it, I will. 

Q. You do not have charge of the sales organi- 
zation, is that what you said? 

A. ‘That is correct. 

Q. Who is Mr. Steward Smith of your com- 
pany? 

A. He is one of our branch salesmen. 

Mr. Rothert: JI have no further questions. 

The Court: That is all you want of this witness? 

Mr. Cullinan: That is all. Thank you, Mr. 
Cousins. 

The Court: Will you gentlemen tell me how 
many more witnesses there are to be in this case? 
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Mr. Rothert: I have the accountant who kept the 
books and records of Wellington Phillips and he 
will be short. [346] I would like to ask a few ques- 
tions of Mr. Steiger and Mr. Miller of Hunt Food 
Company as adverse witnesses and that would he 
all I would have. 

The Court: Will you have many witnesses in 
addition to those who have already testified ? 

Mr. Cullinan: One other. I have Mr. Steiger 
and Mr. Miller that Mr. Rothert is going to call. 

The Court: Can we resume at 1:30 tomorrow 
afternoon? I am asking you these questions because 
there are some other matters I have been asked to 
consider and I do not know whether I can do it on 
Friday or not. Do you think you could conclude the 
testimony tomorrow afternoon? Is there a chance ? 

Mr. Rothert: JI think there is a_ reasonable 
chance. 

Mr. Cullinan: Lawyers always say yes. 

Mr. Rothert: Does your Honor mean you would 
not be able to hear this ease on Friday? 

The Court: No, I can hear the case if you gentle- 
men clo not finish tomorrow, but there is some other 
matter where they would like to be heard. 

Mr. Rothert: I do not mean to string it out, but 
if we were not going to be here Friday I would 
make other plans for Friday myself. 

The Court: No, I will finish this case. I was try- 
ing to figure out my own plans. [347] 

Mr. Rothert: I think there is an opportunity of 
finishing tomorrow if we start at 1:30. 

The Court: We will take a recess until 1:30. 
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(Whereupon, an adjournment was taken to 
tomorrow, Thursday, December 1, 1955, at 1:30 
o’elock p.m.) [847-A] 


December 1, 1955, at 1:30 P.M. 


The Clerk: Phillips versus Hunt Foods, further 
trial. 

Mr. Cullinan: Ready. 

Mr. Rothert: Ready, your Honor. 


a 


T would like to call Mr. Norman Willey. 


NORMAN C. WILLEY 
called as a witness on behalf of the plaintiff; sworn. 


The Clerk: Please state your name to the Court. 
A. Norman C. Willey—W-1i-1-Le-y. 


Direct Examination 
By Mr. Rothert: 


Q. What is vour business or profession, Mr. 
Willey ? A. I am a public accountant. 

Q. Have you had anything to do with the books 
of Wellington Phillips Co.? A. Yes, I have. 

Q. Have you prepared financial statements cov- 
ering the operations of that company’s business 
during the years 1951, 52 and ’53? 

A. I prepared financial statements for ’51 and 
52 and tax returns for all the years. I don’t believe 
I prepared a financial report for ’53, but I did 
prepare the tax return. 

Q. <Are you connected in any way with the Over- 
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seas Finance [3849] Trading Company at the present 
time ? A. Tam. 

Q. In what capacity ? 

A. I am an officer and director. 

Q. When did you first become an officer of that 
company ? 

A. My recollection—to my recollection would be 
in either May or June of 1952. 

Q. Prior to June of 1952 did you do any work 
for the Overseas Company ? 

A. I was their auditor, yes. 

Q. And have you been familiar with the ac- 
counts between the Wellington Phillips Co. and the 
Overseas Finance and Trading Company at all 
times since 1951? A. Yes. 

Q. Including 1951 up to date? A. Yes. 

Q. I will hand you some tax returns and finan- 
cial statements for 1951, 52 and 753 of the Welling- 
ton Phillips Company and ask you if these are re- 
turns or statements that you prepared ? 

A. Yes, they are. 

Q. And did you prepare those after a study or 
audit of the books of the company? 

A. After a limited audit of the books, that is 
EOrrect, 

Q. From a profit or loss standpoint did your 
audit disclose as to whether the Wellington Phillips 
Co. made a profit or [850] suffered a loss in 1951? 

Mr. Cullinan: If your Honor please, this witness 
has testified to a limited audit of the books. As far 
as 1951 is concerned, we are willing to stipulate that 
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we received a summary of the partnership return 
of income for the year 1951 that was sent to Mr. 
Church in May of 1952; but as far as this witness 
being able to tell from a limited audit of the books 
what the profit or loss of the company is, we would 
object to his testimony on that ground, that it is 
incompetent, irrelevant and immaterial, the proper 
foundation has not been established for his testi- 
mony. 

Mr. Rothert: I can ask him what he means by 
a limited audit. The objection only affects the 
weight of the testimony. 

The Court: I would think so. His statement is 
simply as a result of the examination of the books 
and records. I don’t quite understand what you 
mean by—the testimony only is what the accountant 
found to be the status of the concern as to profit 
and loss from their own records. That is perfectly 
common accounting testimony. 

Q. (By Mr. Rothert): What do you mean by a 
limited audit? 

A. Well, in the sense I sent out no letters of 
verification to customers or to creditors. I did check 
the books, footed, posted, made such tests that I 
could make within a time lmitation and satisfied 
myself within the scope of my work that the figures 
that I had put on the tax return are correct [351] 
to my knowledge and belief. 

Q. Based on that examination of the books,. 
what did you find was the condition as to profit or 
loss of the company for the year 1951? 


Wellington Phillips, et al. 387 


(Testimony of Norman C. Willey. ) 

A. ‘They made a profit in 51. 

Q. And how much? 

A. On the basis of this tax return it shows $15,- 
312.61. 

Q. To what extent did you audit the books of 
the company for the year 1952? 

A. It would be along the same lines. 

Q. The same type of limit audit? 

A. That is correct. 

Q. And did you make up a profit and loss state- 
ment for the company for the year 1952? 

A. I did. 

Q. And what did you find was the experience of 
the company in ’52 as to profit or loss? 

A. Well, in that particular year I filed a tax 
return. It shows a profit of $5,239.27, which subse- 
quently was amended on the basis of information 
discovered later to a loss of $10,426.49 because of 
certain invoices representing purchases did not come 
to my attention until a later date, but they did apply 
to the year 1952. 

Q. So that when you finished all of the auditing 
that you did and had all the information that you 
had for the year 1952 [352] was the result a loss of 


approximately $10,000 ? A. That is correct. 
Q. Did you make a limited audit of the books 
for 1953? A. That is true. 


Mr. Cullinan: If your Honor please, I will object 
to any testimony as to the profits or loss for the 
year 1953 because there is no relationship estab- 
lished in the record as to any loss in the year 1953 
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as Shown by the partnership return, no relationship 
between that loss, if any, and the loss of the Hunt 
Foods arrangement. They could have lost money for 
all sorts of reasons, but unless it is established that 
the only cause of loss in 1953 was the termination 
of this arrangement, then I think that 

The Court: I think counsel is just offering this 
for the purpose of showing the status of the busi- 
ness at that time. 

Mr. Rothert: That’s nght. 

The Court: The condition at that time might 
not be a factor at all in any calculations of dam- 
ages if a breach is shown. I will allow it. 

Q. (By Mr. Rothert): What did your limited 
audit for 1953 show as to whether the company 
earned a profit or loss and in what amount? 

A. According to the tax return, it shows a loss 
of $57,883.61. 

Q. That is for the entire year? 

A. That is for the entire year. [353] 

Q. During the period from January Ist of 1952 
to May Ist of 1953 did the Wellington Phillips 
Company pay over or send money to Overseas 
Trading and Finance Company ? 

A. Yes, they did. 

Q. Did you make a list of the times when the 
payments were made and in what amounts? 

na"Ves. 

Q. From the books of the company? 

A. Hither from their books or from the books 
of Overseas. 
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@. And do you have that list with you? 

A. Yes, I have this list. 

Mr. Cullman: If your Honor please, if there is 
any tabulation from the books of Overseas, we will 
object to it because we don’t know anything 
about it. 

The Court: Axe they the same? 

A. They would be the same, your Honor. 

The Court: Then it doesn’t make any difference. 

Q. (By Mr. Rothert): Will you state when 
those payments were made and how much? 

A. On the basis of this list it shows an amount 
of $500 in September of 1952; $1,000 in October of 
1952; $500 in November of 1952, and another $500 
in November of 1952; $2,500 in December of 1952, 
#350 in January of 1953; $700 in February of 1953; 
$2,000 in March of 1953; another $2,000 in March 
of 1953, and $2,000 in April of 1953. [3854] 

Q. Do you know what those checks add up to? 

A. They should add up to $12,050. 

Q. Did Wellington Philips Company from time 
to time borrow money from the Overseas for use in 
its business? 

A. ‘That had been done, yes. 

Q. On the first of May, 1953, were you then an 
officer of the Overseas Company ? 

A. In May of 753? 

Q. Yes. A. Yes, I was. 

Q. At any time after May 1, 1953, did the Over- 
seas Finance and Trading Company have funds 
available to be borrowed by the Phillips Company? 
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Mr. Cullinan: I will object to that, if your 
Honor please. 

The Court: What is the materiality of that? 

Mr. Rothert: Well, I think it is material to the 
question of the ability and opportunity of the 
Phillips Company after termination to revive the 
bidding business that it had before. 

The Court: Well, I don’t think that would have 
anything to do with the ability, with the question 
of whether they were willing to give them money 
or not. 

Mr. Rothert: My question was intended to ask 
for whether or not there was any money available 
whether they were willing or not. As I understand 
it, they had capital available if they were willing to 
lend it to the Phillips Company during an [355] 
earlier period, but at this time there wasn’t any 
money there whether they wanted to lend it or not. 
That is my understanding of it. The argument 
might be made, all they had to do was borrow money 
from Overseas and get back in the bidding business 
again, and I want to show that that opportunity 
was not available. 

The Court: Well, I will allow the testimony. I 
don’t quite see what the materiality is. 

The Witness: Would you mind repeating that 
question ? 

The Court: At that time did the Overseas Com- 
pany have funds available they could have if they 
had been willing to loan to the plaintiff here. 

A. Well, it is my recollection at that particular 
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period that what funds they did have were definitely 
tied up in a camera business, with a camera dis- 
tributor, and they were very active, I know, at that 
time with the distributor. Tt would have required a 
considerable amount of money to finance that 
camera operation, so I would say that the funds 
available for other purposes were quite limited at 
that particular moment. 

Q. Do you have a statement of assets and Jiabili- 
ties for the Phillips Company applicable to any 
part of the year 1953? 

A. Only insofar as up here on the tax return. 

Q. Where would that be2 

A. This would be the balance sheet right here. 
Here’s your [356] assets up here, and your liability 
side. This is the beginning and end of the vear. 
Your capital accounts are here. 

Mr. Rothert: I have no further questions. 


Cross-Examination 
By Mr. Cullinan: 


Q. Mr. Willey, with respect to these pavments 
to Overseas, in 1952 Federal tax liens had been 
filed against Overseas Trading Company, had they 
not? 

A. I don’t remember the exact period, sir, but at 
somewhere along in there I would say they were, 
yes. 

Q. Don’t you remember that on May 16, 1952. a 
federal tax lien of $5,673 was filed against Over- 
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seas ? A. I don’t remember the date, sir. 

Q. It was in May, 1952, that tax trouble devel- 
oped, wasn’t it? 

A. It could be. It could be. 

Q. And you arranged with the Government, did 
you not, Overseas, to pay that—first, the total tax 
liability to the federal government of Overseas at 
that time was in excess of $20,000, wasn’t it— 
$27,000 ? A. The total tax liability? 

Q. Yes. 

A. Would that be additional assessments on the 
excise tax? 

Q. The total amount of the tax liens filed. 

A. I ecouldn’t tell you right at this moment with- 
out looking it up. 

Q. Can you tell me that in 1952 tax liens of ap- 
proximately [357] $27,000 were filed against Over- 
seas, were they not? 

A. AIT recall is that there were tax liens; the 
amounts I don’t recall at the moment. 

Q. Can you tell us with any degree of accuracy 
as to whether it was around 25 or $27,000? 

A. Without going back through my files, I 
couldn’t tell you, no. All I can tell you is that there 
were hens of some kind; the amount I couldn’t say. 

Q. Do you know that there was a tax lien of 
£983 filed on June 10, 1952? 
There again I don’t remember these amounts. . 
You don’t remember? 

No, I don’t. 
June 17, 1952, a tax lien of $5,323; you don’t 


OFor 
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remember that either? ie Wo: 

Q. But you did work out an agreement in 1952 
with the Government to pay off these tax hens at 
the rate of a thousand dollars a month, didn’t you? 

A. There was an arrangement made with the 
tax collector’s office, yes. 

Q. ‘The first of these payments that you made in 
your direct testimony from Phillips Company to 
Overseas started in September of 752, didn’t it? 

A. That is correct. [858] 

Q. And that was as I have it here, just briefly, 
$500 in September, a thousand in October, a thou- 
sand in November ? A. That’s right. 

Q. In the books of Wellington Phillips Com- 
pany there was a capital account and a liability ae- 
count for Overseas, was there not? 

A. AsI recall it, there were, ves. 

Q. And on the books funds were transferred 
back and forth between the capital account and the 
liability account, were thev not? 

A. That is my recollection, yes. 

Q. Now, in December of 1952—and let me state 
what my records show and if it isn’t right, I ean 
correct it by the books—on December 31, 1952, a 
journal entry was made, was it not, deducting 
$11,400 from the Overseas account in Phillips Com- 
pany? A. That I don’t recall. 

Mr. Cullinan: Do you have that journal? 

The Court: What are you trying to show: that 
payments were capital withdrawals? 

Mr. Cullinan: Their contention is that they 
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withdrew capital because they needed it in the 
business now that they had the Hunt account. That 
is one of their claims for estoppel in the statute 
of fraud; that they said they were going to with- 
draw some capital and they did so. And I wanted to 
show [3859] here that these capital withdrawals were 
mostly bookkeeping entries, and one of them $11,400 
in December ’52, most of it went to the Phillips 
Corporation which had just been formed. 

The Court: There has been no testimony here 
on that. They were testifying as to cash with- 
drawals. That is all this witness testified to. 

Mr. Cullinan: Yes. 

The Court: You are referring to some other 
item. There has been no testimony on that so far. 
Are you trying to meet something that hasn’t yet 
been presented? It isn’t clear to me. 

Mr. Cullinan: No, I think the plaintiff testified 
that on some occasions funds were withdrawn and 
paid to Overseas but were paid as a debt rather 
than as a withdrawal of capital. 

Mr. Rothert: He said that he put ‘‘loan’’ on the 
checks. 

Mr. Cullinan: He put ‘‘loan’’ on the checks? 

The Court: He did what? 

Mr. Cullinan: The plaintiff testified that when: 
he paid these checks to Overseas he wrote the word| 
‘loan’? on the checks. 

The Court: I see. 

Mr. Cullinan: But he didn’t state whether it 
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was a capital withdrawal or a payment on the loan, 
according to the books. 

The Court: Are these the same checks? Are 
these the checks that were issued in payment of 
these amounts that the witness has [360] testi- 
fied to? 

Mr. Rothert: They are the same checks, vour 
Honor, I am quite sure; I mean the same checks 
that the plaintiff testified to. 

Mirer@ourt: All I was trying to find out, Myr. 
Cullinan, is are you talking about something dif- 
ferent in addition to these items of cash that were 
covered by checks? 

Mr. Cullinan: Well, I am trying to find ont 

The Court: If vou are, there has been no testi- 
mony here. 

Mr. Cullinan: I am trying to find out whether 
these checks have been in relationship to the deduc- 
tions from the capital account and deductions from 
the ability account in the books of the company. 

The Court: You might ask him that. 

Q. (By Mr. Cullinan): Do you know whether 
these checks were charged as the withdrawals of 
capital or as a deduction on the lability account in 
the books of Wellington Phillips Company ? 

A. Without an analysis I don’t think I could 
tell you that; IT can only presume. 

@. Well, don’t presume. You don’t know? 

A. I don’t know, no, without an examination. 

Q. Do von keep the books vourself ? 
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A. Which is that? 

Q. The Wellington Phillips Company books. 

A. Well, I don’t actually keep them to the ex- 
tent that I [861] don’t make the entries from the 
checks or the cash receipts records, but I do foot 
them, post them to the general ledger. 

Q. Isee. So all your information from the books 
stems from whatever Mr. Phillips or somebody else 
puts in the books; isn’t that so? 

A. That is roughly it, yes, plus what tests I like 
to make. 

Q. Well, I will ask you this, Mr. Willey, from 
the income tax returns that you had, is it not a 
fact that they show at the end of 1951 the Over- 
seas capital in the Wellington Phillips partnership 
amounted to $16,202,75? That is in the 1951 return. 

A. That’s correct. 

Q. Yes. Isn’t it true also that the 1952 return 
shows to the end of 1952 Overseas capital in the 
Wellington Phillips partnership was $16,422.42? 

A. That is on the $16,422.42, is that the figure? 

Qe Ves: 

A. That is on the return originally filed. 

Q. That was on the return originally filed ? 

A. Yes: 

Q. When was that return filed, that first re- 
turn of 1952? 

A. That would be filed within the time. 

Q. Before March of 1953? 

A. Well, unless we had an extension of time, 
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either before March or within the extended [362] 
period. 

Q. When was the amended return for 1952 

A. Some time this year. 

Q. So just this year. Can you tell us when this 
vear ? 

A. No, I could not without looking into my file. 

Q. Well, the amended return was prepared this 
year, too? A. Weer was: 

@. And the reason for the amendment this year 
was, you say, that certain invoices hadn’t been 
found or hadn’t been entered as of 1952? 

A. 1952, that is correct. 

Mr. Cullinan: That’s all. 


Redirect Examination 
By Mr. Rothert: 


@. What did the amended return for 1952 show 
as to the Overseas capital account to Wellington 
Phillips ? A. It shows $8,589.55. 

Q. These checks that you enumerated, thev are 
paid to Overseas starting in September of 12, 
were they a loan or were they a capital account. or 
what. were those payments ? 

A. You mean how were they treated in the 
books, or what was the intention ? 

Q. Well, how were they handled in the books? 

A. Well, as T recall 

Mr. Cullinan: If vour Honor please, how they 
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were handled in the books of Overseas is certainly 
hearsay and not binding as to this defendant. [363] 

The Court: Well, I think that objection is good; 
the witness hasn’t any firsthand information as to 
the nature of the transaction. 

Q. (By Mr. Rothert): Were some of these pay- 
ments made when you were an officer of the Over- 
seas? 

A. Yes, it would be some time during that 
period, yes. 

Q. Were those payments, during the period you 
were an officer of Overseas Corporation taken by 
Overseas as a loan? 

A. Well, they would be applied against the re- 
ceivable on the books of Overseas against a debit 
balance, they would be credited against a debit bal- 
ance due from Wellington Phillips and Company. 

Q. Well, in September of 1952, when the first of 
these checks was paid, what was the state of ac- 
counts between the two companies as to who owed 
who money, if there was any money owed? 

Mr. Cullinan: I think the books are the best 
evidence of that, if your Honor please. If they had 
some summary we could look at and check the 
books or—but I think just an offhand statement of 
what the balance was at a certain time—— 

Mr. Rothert: TI didn’t ask for the balance, asked 
whether it was a plus or minus. 

The Court: I think what counsel is asking for 
is what was the relationship of the parties. 

Mr. Rothert: Yes. [364] 
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The Court: As creditor and debtor between one 
another, who was the ereditor and who was the 
debtor, if he knows. 

The Witness: Actually I don’t recall. I wouldn’t 
—I would not wish to say with any assurance 
which—who had the debit and who had the credit. 

Q. (By Mr. Rothert): Was there any time 
when, during this period we are talking about, the 
balance of accounts between the two companies 
showed that Phillips Company was a ereditor and 
Overseas owed them money as a net balance? 

Mr. Cullinan: IJ will object to that as incom- 
petent, irrelevant and immaterial, any time one 
owed the other some money. 

Mr. Rothert: It’s preliminary, depending upon 
what the answer is. 

The Court: Did you have any active part in this 
Overseas Company ? 

The Witness: Yes, I do, sir. 

The Court: You were familiar with their busi- 
ness transactions ? 

The Witness: Yes. 

The Court: With the Phillips Company? 

The Witness: Yes, I am, sir. 

The Court: You ought to know, then, whether 
your company owed them money or their company 
owed you money. It’s a very simple matter. Can vou 
answer it or not? [365] 

The Witness: Well, to my recollection. there 
were times when we owed them money, there were 
times when they owed us money. 
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The Court: You mean you borrowed money 
from them, too? 

The Witness: Well, the account on one set of 
books would show that—take, for instance, the ac 
count on the books of Overseas, we would have a 
credit balance, very possibly, of money owing to 
Wellington Phillips and Company; at other times 
it could be the other way. That is my recollection. 

The Court: Well, all I was trying to find out 
was whether or not the causal relationship between 
the companies was such that you were lending 
money to them or were they lending money to you? 

The Witness: Primarily we were lending them 
money. 

The Court: At times you borrowed money from 
them? 

The Witness: It could be so, sir. 

The Court: You don’t know? 

The Witness: I don’t recall; no, I do not recall 
these balances. 

Q. (By Mr. Rothert): Well, when you gave 
that answer did you take into consideration the 
original capital or money which Overseas placed 
as a limited partner in the Wellington Phillips 
Company ? 

A. Well, of course, that was left undisturbed, 
the capital account at the very beginning. I 
frankly couldn’t state who [3866] owed who money 
at a certain series of times without actually going 
into the books and making the examination. 
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The Court: Well, the Overseas Company had a 
capital interest in this company ? 

The Witness: That is correct. 

The Court: A special partner, is that right? 

The Witness: ‘That is correct, sir. 

The Court: And was that carried in the capital 
account of the Phillips Company, there was set up 
the capital interest of the Overseas Company ? 

The Witness: That is correct, sir. 

The Court: Now, did they withdraw, did the 
Overseas Agency withdraw any part of their capital 
account? 

The Witness: Not the capital, but this liability 
account which represented advances and returns of 
these advances. 

Q. (By Mr. Rothert): When you testified 
about the debtor-creditor relationship, were you 
speaking only of the lability account and not the 
eapital account? 

A. I am speaking of the liability account. 

Q. Was the hability account an account that 
Phillips Company used currently in its business and 
for instance 

Mr. Cullinan: Just a moment, I don’t under- 
stand 

Mr. Rothert: I will withdraw that. 

The Court: Gentlemen, I think we have spent 
enough time on that. [867] 

Mr. Rothert: I have no further questions. 

The Court: This should be a matter of book- 
keeping records, that would show, if vou want 
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Mr. Rothert: J have no further questions. 
My. Cullinan: I have no further questions. 
The Court: Thatas alt sim 


(Witness excused.) 


Mr. Rothert: I would hke to call Mr. Steiger. 


EDWARD STEIGER 
called as an adverse witness, by the plaintiff; sworn. 


The Clerk: Will you please state your name to 
the Court, sir. 

The Witness: Edward Steiger. 

My. Rothert: I am calling Mr. Steiger as an ad- 
verse witness, your Honor. 


Direct Examination 
By Mr. Rothert: 


@. You are an employee of the Hunt’s Food: 
Corporation, are you? A. That’s tigite 

@. What is your position now? 

A. Assistant District Sales Manager. 

Q. And did you hold that same position at all 
times since the summer of 1951? A. Yes. 

Q. Prior to the time that Phillips Company 
started calling on the commissary stores in North-- 
ern California and seling Hunt products to them, 
how many salesmen did your company have who 
regularly called on those commissary stores? 

A. Can I take a moment? 

The Court: Sure. 

Q. (By Mr. Rothert): Or approximately. 
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A. We used roughly three salesmen to a very 
hmited extent. 

@. You mean they had a lot of other business in 
addition to the commissary stores? 

A. That’s right. 

Q. Well, are you familiar with the—Well, were 
all of the commissary stores in Northern California 
contacted by your salesmen during the summer of 
1951 or were there some that weren’t called on? 

A. I could answer that question by saying that 
to my knowledge all of the commissary stores were 
being called on regularly where it appeared that 
those commissary stores might buy, might purchase 
our products. There could have been commissary 
stores on whom our salesmen hadn’t called too 
recently due to the fact that they might not be able 
to sell them. 

Q. Did your salesmen in making sales to the 
commissaries in the summer of 1951 sell at the 
jobber price, at the Hunt’s jobber price? [369] 

A. No, they sold at a price slightly above the 
jobber’s price. 

Q. Well, is it based on f.o.b. Hayward plus a 
eertain additional amount? mm Wes. 

Q. During the time that Wellington Phillips 
Company called on those commissary stores for 
your company—I mean, selling Hunt products—at 
what price did Hunt’s sell to Phillips? 

A. Generally speaking, at an identical price. 

Q. Identical with the price that the salesmen 
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had previously been selling to the commissary 
stores; is that what you mean by identical? 

A. Yes. 

Q. Generally speaking? A. Right. 

Q. Did you call on some of the commissary 
store purchasing officers with Mr. Phillips in the 
early part of 1953? A. Yes. 

Q. Had you called on those stores, some of those 
commissary stores with Mr. Phillips during 1952 
at all? 

A. I don’t recall; I don’t recollect. I don’t be- 
lieve that I did. 

Q. You didn’t visit all the commissary stores 
with Mr. Phillips, did you? A. No. [870] 

Q. In those commissary stores that you visited 
with Mr. Phillips, did you find that some com- 
missary stores were then buying Hunt’s products 
that had not been buying Hunt’s products through 
your salesmen in the summer of 1951? 

A. Well, that is a little difficult to answer, be- 
cause to give you an answer J would have to re- 
member seeing invoices covering sales. 

Q. All right. Was it volume of sales that Mr. 
Phillips made to the commissary stores during the 
time he—between December 1, 1951, and into April 
of 1953, greater in volume than the volume that 
your salesmen had been selling prior to that time? 

A. Iam quite sure it was. 

Q. Was it as much as double the volume? 

A. That I couldn’t sav accurately. I would 
have 
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Q. Do you recall at any time whether you told 
Mr. Phillips he had doubled the volume? 

A. I eould have; based on the bases I have 
visited. 

Q. Do you recall visiting Camp Mather? 

VCS: 

Q. The commissary there, I mean, of course, 
with Mr. Phillips? 

A. With May. Phillips. 

Q. That was in about March of 1953? 

At Yes. [371] 

Q@. And did you find that the commissary at 
Camp Mather, that most of the Hunt line was then 
being handled by the commissary ? 

A. At Mather Field? 

Q. Yes. 

A. ‘The question in my mind is, was it Mather 
Wield or was it not the base where Mr. Phillips 
was promised the business, or if that base already 
had our representation. 

Q. You mean, it may be when you were there the 
purchasing officer stated that they would take on 
practically the entire Hunt line? 

A. Yes, it could be that or it could be that they 
had our produets. I believe that a voung leutenant 
stated that he was—he had checked over our items 
and thought that he would handle. I believe that’s 
what I recall. 

Mr. Rothert: Do you keep a list you could tell 
whether there is an April 1, 1953, letter as a De- 
fendant’s exhibit? 
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The Court: Asa defendant’s exhibit? 

Mr. Rothert: I’m sure that it isn’t a plaintiff; 
I am quite sure it isn’t a plaintiff’s exhibit. I don’t 
think it has been introduced yet, but I was checking. 

The Court: There is April 15. 

Mr. Rothert: Yes, I am familiar with that one. 
These are in chronological order in the exhibit file? 

The Court: There is no April 1st in my record. 

Q. (By Mr. Rothert): I will show you, Mr. 
Steiger, a photostatic [872] copy of a letter from 
you to Mr. Larry Phillips, Wellington Phillips 
Company, dated April 1, 1953. 


(Showing letter to witness.) 


The Court: What is the question, counsel ? 

Q. (By Mr. Rothert): You remember seeing 
that letter, Mr. Steiger? A. Ido. 

@. And does the last paragraph of the letter re- 
fresh your recollection at all as to whether at Camp 
Mather, Mather Field, you found the Hunt line was 
already in, or that the purchasing officer merely sav 
that he would put the Hunt line in? 

A. I still can’t tell you accurately whether the 
full Hunt line was in the Mather Field or if it was 
in a limited way. 

Q. Yes. 

A. And the promise from a purchasing officer 
was made to put the full line in. 

@. How long have you been in the sales end of 
the Hunt’s business? 

A. With Hunt’s Foods, Inc.? 

Q. Yes, Hunt Foods, Ine. 
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A. Almost ten years. 

Q. And were you in the canned food business be- 
fore that? A. Ina limited way, yes. 

Q. In sales, the sales part of it? [873] 

A. Sales and some production. 

Q. Well, from what you observed in making 
visits to the commissary stores with Mr. Phillips, 
it was your opinion, wasn’t it, that he had made a 
great deal of progress in his selling program ? 

A. Yes. 

Q. Was it your opinion at that time that he was 
going to succeed in getting the full Hunt line into 
a number of commissary stores? 

Mr. Cullinan: I will object to that, vour Honor, 
as calling for a conclusion and opinion of this wit- 
ness, what he thought the plaintiff might do as some 
time in the future. 

The Court: It is already in evidence; a letter 
to that effect was introduced already. 

Mr. Rothert: More or less says that in this 
letter. 

The Court: No, another letter. 

Mr. Rothert: Yes, I know. I think this man is 
an experienced man in the sales end of the business, 
qualified to have an opinion if he has one. 

The Court: It is already in evidence. I don’t 
know why you want to ask it again orally, unless 
it is denied. 

Q. (By Mr. Rothert): Did vou find on these 
visits to the commissary stores that several eom- 
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peting lines of canned good products had been elim-- 
inated from competition with Hunt’s lines? [874]| 

A. Yes, I did. 

Q. I show you Plaintiff’s Exhibit No. 5 and ask 
you if you recall that letter, sending that letter to: 
Mr. Phillips. 

Mr. Cullinan: What date is that, Mr. 

Mr. Rothert: April 16th, 1953. 

The Court: What question have you? 

Mr. Rothert: J am sorry. 

Q. You recall that letter? A. Ido. 

Q. And the account attached to it? 

A. I do. 

Q. At the time of this letter had Mr. Phillips: 
reduced the amount of money that was kept on the 
Hunt’s invoices to him from the amount that had 
been owing prior to the writing of that letter? [375] 

Mr. Cullinan: If your Honor please, there is no 
showing that this witness knows how much at any 
given time the balance actually due by the plaintiff 
to Hunt Foods is. The records of Hunt or the Plain-. 
tiff would be the ones to establish that. 

The Court: Is that the letter to which the state. 
ment is attached? 

Mr. Rothert: Yes; it says: ‘‘Appears to be in 
much better shape than previous statements. ”’ 

The Court: What do you want the witness tc 
say? To contradict that statement in some way? | 

Mr. Rothert: No. : 

The Court: I don’t know just what it is that you 


are trying to show. : 
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Q. (By Mr. Rothert): Well, between the time 
you wrote this letter on April 16th, 1953, discussing 
the state of Mr. Phillips’ account until May 1st of 
03, did you at any time talk to Mr. Phillips about 
the state of his account? 

Asis Imeeall, I did. 

Q. You say you did. During that two weeks 
period ? 

A. Would you state that date again ? 

Q. From April 16, ’53, until the 1st of May. 

A. Let me change that statement to I don’t 
recall contacting him over the payment of any in- 
voices due or past due. IT don’t recall. 

Q. You mean after the date of that letter or 
during that [876] period only? 

A. During that period. 

Q. Did you talk to Mr. Phillips and inform him 
that. he was no longer going to be able to sell to 
the comimissaries ? 

A. I don’t recall that I told him that definitely 
he wouldn’t be able to sell the commissaries. 

Q. Do you recall that you mentioned the sub- 
ject of his going to the commissaries in a con- 
versation during the month of April, 753? 

A. Yes, [ talked to him in April, I must have, 
uid selling the commissaries must have been in the 
conversation. 

Q. This is the time when his selling terminated, 
wasn’t it—about the time it terminated ? 

A. I understand about that time that it was 
‘erminated. 
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Q. And did you talk to him on the telephone? 

A. I talked to him on the telephone. 

Q. And did you say in substance that he would) 
no longer be allowed to sell to the commissary 
stores ? 

Mr. Cullinan: Why don’t you let the witness say 
what he said without asking the substance of it? Ti 
think that is a conclusion of the witness. Let him 
say what was said. 

Mr. Rothert: Well, I may, if I wish, ask lead- 
ing questions, I believe, your Honor. 

Tht Court: Overruled. 

Q. (By Mr. Rothert): Well, what did you say. 
to Mr. Phillips [876] when you called him up? 

A. When? 

Q. Sometime in late April, 1953, and about the 
time when his selling to the commissaries termi- 
nated. 

A. I hope I am answering your question cor- 
rectly. I don’t recall. 

The Court: Don’t worry about whether you 
hope: just tell us what happened, please. What did 
vou say to him over the telephone, if you re 
member ? 

A. Your Honor, I am trying to answer it to the 
best of my ability. I don’t recall telling him whether 
or not he would continue selling the commissaries. 

Q. (By Mr. Rothert): I am just asking you 
what you said. 

A. I don’t remember what I said; we had quite 
a few conversations. 
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Q. In other words 
The Court: Did you have any discussion with 

Mr. Phillips at all about the discontinuance of his 

relationship over the telephone in or about that 


time ? a Yes, 1 mustehave, your Honoz: 

Q. I don’t want you to tell me what vou must 
have. If you don’t recall it, it is no crime to say 
you don’t recall it. What we want to know is did 
you have any conversation on that subject? 

A. Yes, your Honor, I did. [378] 

The Court: All right; what was said? That is 
what counsel wants to know. 

A. I believe the conversation emanated from 
Mr. Phillips advising that he had heard rumors 
and so on and so forth about the lines being taken 
away from him. 

My. Cullinan: I can’t hear. Would you speak 
up? 

x «=Yies 

The Court: Read what he said so far. 


(Answer read.) 


The Court: And then did you say anything? 

A, Yes, sit, your Honor, I said that I didn’t 
know and had no official advice or information on 
that subject. 

Q. (By Mr. Rothert): Did vou as some time 
vet official advice or information on the subject? 

feet con i Tecall. 

Q. Were vou present at any meeting where Mr. 
Phillips and Mr. 
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The Court: For my information will you stop 
there just a moment, counsel ? 

Mr. Rothert: Yes. 

The Court: You are the assistant district sales 
manager of the company. Now you must have 
learned, the sales being in your charge, what hap- 
pened to the Phillips account at some time or an- 
other. 

A. I do, sir, very definitely, but I didn’t tell 
Mr. Phillips [379] prior to his being advised by my 
superior. . 

Q. I understood that, but the counsel asked you 
whether you didn’t learn about it and you said you 
didn’t know. All I was trying to inquire was—I 
think you may have been mistaken about it, be- 
cause you must have learned about it at some time 
or other. 

A. Yes, I heard of it, but I didn’t know until — 
my superior informed me in his presence. 

Q. (By Mr. Rothert): Were you present at — 
any meeting that Mr. Miller and Mr. Phillips at- 
tended in which Mr. Phillips was told that his ~ 
selling to the commissaries was terminated? 

iG, Nes. 

@. Where was that meeting held? 

A. In my office in Hayward. 

Q. Now before that meeting, had your superior 
told you that Mr. Phillips was going to be termi- 
nated ? 

A. Well, he probably told me maybe an hour and 
15 minutes before Mr. Phillips arrived. 
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Q. When did that meeting take place? 

A. The date escapes me at present. There is a 
record of the date. I wish I could answer it ac- 
eurately, but I can’t. 

Q. Was it about the first of May, 1953? 

A. The first of May of 1953? I am still guessing, 
but that is somewhere near the time. 

Q. Was it Mr. Miller in that meeting who told 
Mr. Phillips [880] that it was terminated 2 

ty » Yaes: 

Q. Now in that meeting there was no mention 
made of Mr. Phillips’ account, was there? 

A. Well, I would say that there was. 

@. Well, did Mr. Miller in that meeting tell Mr. 
Phillips that the company had made arrangements 
with Francois Schwarz Company to handle sales to 
the military and that therefore he wouldn't be able 
to sell to the commissary stores? 

A. In essence that is about what he said, I he- 
heve. 

Q@. Mr. Miller didn’t state in substance thad My. 
Phillips’ account was a reason for the termination, 
did he? 

Mr. Cullinan: If your Honor please, I think he 
ought to ask for the conversation, not using coun- 
sel’s words: did he state that this was a reason, The 
whole conversation should come in. T think counsel 
shouldn’t try to characterize any part of the con- 
versation. 

The Court: Well, what statement was made by 
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Mr. Miller as to the reasons for discontinuing the 
arrangement with Phillips, as you recall? 

A. Well, your Honor, as I reeall, Mr. Miller 
stated that our salesmen originally had handled the 
commissaries; that they had done a pretty good 
job, but they hadn’t actually, well, gotten the sales 
volume that they should have, that is, in the com- 
pany’s opinion they should have. Therefore, a 
change [381] was made and Wellington Phillips 
Company was selected, and at this time the com- 
pany again felt that a better job could be done 
and another selection had been made; that—it is 
kind of difficult to remember it all, but that would 
be roughly what was said. There was a mention 
of the account that it was continually past due, or 
words to that effect. That is as close as I ean re- 
member, your Honor. 

Q. Well, did this statement of Mr. Miller sur- 
prise you? 

A. Well, he had told me some time that day 
prior to Mr. Phillips being present at the meeting. 

Q. When he told you previously, then, did his 
statement that they were going to change the rela- 
tionship surprise you? 

A. No, six, it didn’t. 

Q. You had just got through writing him a very 
glowing letter to Mr. Phillips about his business. 
T should think it would have surprised you, 
wouldn’t you? 

A. May I say this: that perhaps I am not the 
best letter writer in the world. I believe I am a good 
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salesman or sales manager, and the intent in my 
Jetter was to create enthusiasm, to maintain en- 
thusiasm, on the part of whoever sells for us, our 
own salesmen or representatives. So in my opinion, 
my statements were relative to, No. 1, the job that 
our salesmen had done, which wasn’t as good as 
Ma. Phillips; and, No. 2, to the bases on which we 
had been. I had not been on the other bases, and T 
understand—that is, I remember that we [882] 
were not selling the other bases. So my letter was 
glowing for several reasons. 

The Court: Anv other questions? 

Mr. Rothert: Yes, I have, your Honor. 

Q. I will show Mr. Steiger a copy of a letter 
and ask him if he recalls sending that letter to Mr. 
Phillips. Do you recognize that letter? 

A. I do. 

Mr. Rothert: This is another letter which | 
would like to introduce as plaintiff’s next in order. 

The Clerk: Plaintiff’s Exhibit 10 introduced 
and filed into evidence. 

Mr. Rothert: May I read this letter or should T 
pass it up to your Honor? 

Phe Court: Pass it up. You can go on to somie- 
thing else. 

Mr. Rothert: I want to ask him a couple of 
questions about that. 

The Court: Go ahead, then. 

Q. (By Mr. Rothert): When you wrote this 
fetter of March 6, Plaintiff’s Exhibit 10. Mr. 
Steiger, didn’t vou feel that Mr. Phillips had heen 
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very successful in handling the commissary ac- 
counts ? 

A. The letter was written after I called on the 
accounts with Mr. Phillips and the letter pertains 
to the accounts on which I called with Mr. [383] 
Phillips. 

Q. Yes. And weren’t you amazed with the suc- 
cess he had had in handling those particular com- 
missary accounts? A. Yes. 

The Court: Isn’t that letter in evidence already? 

Mr. Rothert: I don’t think so. 

The Court: The March 6th letter is Plaintiff’s 
Exhibit 4. 

Mr. Cullinan: It is Exhibit 4. 

Mr. Rothert: Well, I am sorry; it 1s, yes. 

The Court: Strike out that; we don’t need two 
exhibits the same. 

Q. (By Mr. Rothert): During the time that 
Mr. Phillips was selling Hunt’s products to the 
commissaries did you ask him to take over the 
Hamilton Field account to replace one of the sales- 
men who had been doing it up to that time? 

A. I did, but of course, that is relative to an- 
other subject. 

Q. Well, for a part of the time after Phillips 
started, one of your salesmen was handling the 
Hamilton Air Force commissarv; is that true? 

Ae Bhat is 21¢)it, 

@. And then vou asked Phillips to take it over 
in place of the salesman? 


| 
| 
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A. Once we had paved the way with the pur- 
chasing officer, yes. 

Q. And you turned over some sales that the 
salesman had already made, you turned those over 
to Mr. Phillips, didn’t [384] you? 

A. I seem to recall that we took a sale that the 
the salesman had made and turned it over to him. 

Q. And your company sent the goods and billed 
Mr. Phillips for the amount? 

A. I don’t reeall that. It could be; I don’t re- 
call it. 

Q. Did you go to Mare Island commissary store 
with Mr. Phillips during one of these trips? 

A. Yes. 

Q. And there did the purchasing officer state 
that he would take on the full Hunt’s line? 

A. My impression on calling on that base was 
the purchasing and contracting officer was a little 
bit difficult to agree outright to any specific time 
when he would buy a certain number of items, al- 
though he did say that he was considering the 
Hunt line. 

Q. Did you ask Mr. Phillips to take over the 
commissary at San Luis Obispo which he hadn’t 
covered during the first part of his work? 

A. I believe so. 

Q. Did you turn over to him an order that the 
salesman had sold to San Luis Obispo to have 
Phillips fill it? A. I don’t recall that. 

Q. Did the commissary stores pay for the goods 


418 Hunt Foods, Inc., etc. vs. 


(Testimony of Edward Steiger. ) 
they purchased from Hunt’s as much as 60 days 
after delivery ? [885] 

A. I would have no knowledge of their actual 
paying habits. 

@. Were you present at any conversation be- 
tween Mr. Phillips and Mr. Flynn in the late sum- 
mer or early fall of 1951 when Mr. Phillips’ ar- 
rangements with the company were first discussed; 
I mean in the early stages of the discussion ? 

A. Yes, I was present; right, I was. 

Q. Do you recall any occasion when you were 
present when Mr. David Mears was also present? 

A. Yes, that was in my office. 

Q. You recall an occasion in your office? 

Pe Right. 

Q. Was Mr. Flynn in your office, too, at that 
time ? A. Yes, Mr. Flynn was. 

Q. Can you recall about when that discussion 
took place? 

A. No, I can’t recall. All I can say is that all 
the meetings held were held in my office. I was at— 
IT attended each meeting and was there the majority 
of the time, but I do not recall the actual dates. : 

Q. Well, would you say that these meetings took 
place about August or September of 51? 

A. It is possible. 

Q. Ata meeting in which Mr. David Mears was- 
present did Mr. Phillips say that he had surveyed 
the commissary stores and the commissary business” 
and indicated a wish to sell the Hunt’s line to the 
commissary stores? [386] 
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A. Yes, he did. 

Q. And did he state in that discussion that he 
would be unable to make money for a year or two 
because of the Himt’s prices being established at 
the bases already ? 

we Wespthat is a familiar-statement. 

Q. And did he say that he wouldn’t want to take 
on the line unless he could have the account for a 
period of time beyond the first year or two when he 
wouldn’t make any profit? 

A. No; to my knowledge that statement was not 
made. 

Q. You mean you know positively that it wasn’t 
made or you do not have any recollection of that 
being said? 

A. I would say I am quite sure that the state- 
ment wasn’t made based on the fact that he was 
asking us rather than telling us. 

Q. He was asking you rather than telling you? 

A. J mean he was asking for the business from 
us, so J ean’t—I don’t recollect him asking for any 
specific time. 

Q. You do remember him saying that if he took 
it he wouldn’t be able to make any money for a 
vear? 

The Court: He has answered that already. 

The Witness: I have answered that. 

Q. (By Mr. Rothert): Didn’t he say that he 
would have to have the line for more than a year 
or two in order to have any chanee to make money ? 

A. I don’t recall that. [887] 

Q. Did Mr. Phillips mention that his present 
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business at that time, the bidding business, was 
profitable; that he was making money at it? 

A. I don’t remember any ‘‘profits’’ word or 
words in the statement; he merely stated that he 
was doing a bidding business. 

Q. Did he say that if he took on the Hunt’s 
line he would devote his own attention to it and he 
would have to give up a lot of his bidding activities ? 

A. I don’t recall that; no. 

Q. Did Mr. Phillips say that he personally would 
handle the sales through the commissaries if you 
authorized him to sell to the commissaries? 

A. No; he had a salesman calling out of town for 
the commissaries, So 

@. Did Mr. Flynn in that conversation tell Mr. 
Phillips to go down and tell Mr. Miller about it? 

A. Well, Mr. Flynn suggested that if Mr. Phil- 
lips wanted to represent us that he would have to go 
to the proper authority, perhaps also to the manager 
of the export or government department in addition 
to Mr. Miller. 

Q. Now, Mr. Flynn didn’t say to Mr. Phillips 
‘that you should go to the proper authority or per- 
haps to the export department’’? He didn’t say 
that, did he? 

A. Pardon me, I included in there Mr. [388] 
Miller. 

Q. There was a memorandum sent out from Mr. 
Flynn’s office to the commissary stores advising 
them that Phillips and Company was appointed the 
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exclusive jobber to sell Hunt’s products to the com- 
missary stores, wasn’t there? 

A. Yes; there was. 

Q. That is Plaintiff’s Exhibit 3 (showing paper 
to witness), and that was issued out of the Hayward 
office where you and Mr. Flynn had your offices; 
isn’t that true? 

A. Yes, sir; this is a rewrite of the suggested 
bulletin by My. Phillips. 

Q. With a few minor changes; is that right? 

A. To make it applicable to our salesmen as 
well as to the contracting officers. 

Q. Mr. Flynn and you were the ones that decided 
to send that out, that is, made the decision for Hunt 
Food Company to send it out, weren’t you? 

Mr. Cullinan: Just a minute, if your Honor 
please. That calls for the conclusion of this witness. 
He can ask who sent it out, but putting the words in 
the mouth 

Mr. Rothert: That is all mght; I will withdraw 
aC. 

Q. Do you know whether or not Mr. Miller or 
any other higher authority in Hunt Food Company 
did anything to authorize that memorandum to be 
sent out? 

A. To my knowledge it wasn’t authorized by 
anyone superior to Mr. Flynn. [3889] 

Q. Do you know who it was in the Hunt organi- 
zation who decided, made the decision that Phillips 
and Company could act as exclusive jobber to sell 
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Hunt’s products to the commissary stores in north- 
ern California ? 

A. Well, to my knowledge, Mr. Miller would be 
the only one I know with authority. 

Q. Well now, I don’t mean that. 

The Court: He just wanted to know if you know 
who did it. 

A. I don’t really know, except that Mr. Flynn 
told me that Mr. Miller, after thinking it over after 
probably some consultations had agreed that we 
could use the Wellington Phillips Company as a 
government jobber. The ‘‘exclusive’’ portion came 
in that Mr. Miller suggested to the commissar- 
1es 

Q. Up until the time that Mr. Phillips sent over 
a suggested letter there had been no discussion about 
Mr. Phillips being an exclusive jobber to sell to the 
commisary stores? 

Mr. Cullinan: He didn’t state that. 

Mr. Rothert: I am asking him if that is what 
he means. May we have his last answer read? 


(Previous answer read.) 


Q. My question is, wasn’t the exclusive nature 
of them proposed arrangement with Mr. Phillips 
discussed with you and Mr. Flynn? 

A. Yes. [890] 

Q. Now, this authority that you say came from 
Mr. Miller, didn’t that include the exclusive nature 
of the arrangement, exclusive jobber? 

A. Not to my knowledge. My impression is that 
we were entitled to have a government jobber, and 
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Mr. Phillips was under the strong impression that 
in order to keep out 

The Court: This is not responsive to what you 
are asking. 

Mr. Rothert: No; it is not. 

Q. Do you reeall any statement made by Mr. 
Miller or any communication that he wrote in 
written form related to Mr. Phillips’ arrangement 
with Hunt’s between the Ist of September—the 
Ist of January 52 and the Ist of January °53? 

A. Only through Mr. Flynn. 

Q. Only what Mr. Flynn told you? 

A. Yes. 

Q. Coming back to a previous question, in this 
meeting where the termination was mentioned, you 
say that Mr. Miller made a statement to Mr. Phillips 
about the Ist of May, 1953. In that reference to the 
Schwarz Company did Myr. Miller state that 
Schwarz Company was going to represent Hunt 
Foods on all of their sales to the military throughout 
the country and not confined just to northern Cali- 


fornia? 

A. I don’t remember exactly what Mr. Miller 
would have said [891] about any other distriet than 
this. 

Q. It isn’t what he would have said; it is what 
you remember of what he said if anything. 

A. I beg pardon? 

Q. I didn’t ask you what he would have said, 
but what you remember that he did say. 

A. Well, I think Mr. Miller said that Francois 
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Schwarz would represent Hunt Foods nationally. 
I believe that is what was said. 

@. And when he said that they thought they 
would improve or get more business in selling to the 
military through Schwarz Company, he said they 
would get more business nationally on the sales to 
the military through the Schwarz Company, didn’t 
he? A. I don’t recall that. 

Q. Did your department send reports of the 
volume of business that Mr. Phillips did down to 
Fullerton ? A. No; we didn’t. 

Q. You didn’t make any reports to Mr. Miller, 
for instance, as to what amount of business Phillips 
was doing? | 

A. Mr. Flynn may have made those reports. 

Q. You don’t know whether he did or not? 

A. No, sir; I don’t. 

Mr. Rothert: I have no further questions. 

The Court: We will take a brief recess at this 
time. [392] 


(Recess. ) 


Cross-Examination 
By Mr. Cullinan: 


Q. Did My. Phillips at any meeting where you 
were present state any conditions that he would re-_ 
quire if he were to take on the jobbing assignment? 

A. No. 

Q. During the time that Mr. Phillips was acting’ 
for Hunt Foods, did you have any occasion to eall at 
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his office ? A. Yes. 
Q. How many times did you eall at Mr. Phillips’ 
office ? A. In person? You mean in person ? 


Q. That is about the only way you can eall. 

A. Oh, I would say at least four or five times. 

Q. When was the first time? 

A. The first time was about, oh, five months 
after we were under way with this operation. 

@. And when was the last time? 

A. J don’t reeall the date; but I am sure the 
last time was just prior to the time of the assign- 
ment of the accounts receivable. 

Q. What was said at that first meeting? You 
went to Mr. Phillips’ office. Was Mr. Phillips there ? 

A. Ves: 

Q. And what was said at that meeting, do you 
recall? 

A. The reason for my going was to have a talk 
with Mr. [393] Phillips to convey to him the eredit 
department’s insistence that he pay past due in- 
voices and bring the account in order. 

Q. When was the next meeting after this? Five 
months after you started, that would have been 
somewhere, say, in May, 1952, somewhere around in 
there, roughly. When was the next meeting? 

A. Oh, the next meeting might have been petr- 
haps one or two months later, on much the same 
subject. 

Q. And when was the next meeting after that? 

A. I believe in the third meeting Mr. Phillips 
wasn’t there. 
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Q. So you didn’t get to talk to him? 

A. No; I talked to a person in his office. 

Q. And when was the next visit to his office 
after that? 

A. I believe the next meeting was just before . 
the assignment of the account where much pressure 
was being brought on me by the credit department 
to be sure and convey again 

The Court: Of course that is not responsive to | 
the question. All you were asked was when the next 
meeting was, and you say it was at the time the | 
assignment of the accounts receivable was made. 

A. Just before. 

The Court: Just before? 

Q. (By Mr. Cullinan): What was said at that 
time? Mr. Phillips was present at that time? 

A. Mr. Phillips was present at that time and we 
again talked [894] about credit. 

Q. What did you say about it? 

A. What did I say? 

Q. What did you say and what did he say? 

A. He promised to send us a check; he had been! 
busy, out of town, and so on and so forth. 

Q. And what did you say? 

A. I conveyed the dire necessity that payment) 
must be made and that I would have to report oF 
the eredit department the results of the meeting. 

Q. Was there any discussion at that meeting: 
about deliveries of merchandise ? | 

A. At that meeting I don’t recall there was; no. 
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Q. At any of these meetings that you had with 
Mr. Phillips in his office, was there any discussion 
about delivery of merchandise? 

A. At one meeting there was a discussion of an 
error in our delivery to Travis Air Force Base. 

Q. I meant with respect to future deliveries of 
merchandise. Was there any discussion at any of 
these meetings there with Mr. Phillips about future 
deliveries of merchandise ? 

A. Only that our eredit department felt that 
they had gone just about as far as they could ap- 
proving orders for delivery to the commissaries; 1 
other words, to either pay up, or that was it. [395] 

Q. What was that? 

A. That he either pay up, bring the account to 
date, or the credit department couldn’t approve anv 
more orders. 

Q. Now, coming down to the termination meet- 
ing, where Mr. Miller was present, I think you testi- 
fied on your direct that at that meeting Mr. Phillips 
was apprised that he would no longer be selling to 
the commissaries for Hunt’s. Now, at that meeting 
did Mr. Philips make any reference to a contract 
of any kind with Hunt’s? A. No. 

Q. He didn’t discuss or mention any contract 
at that time? 

Mr. Rothert: I will object to that on the ground 
it is asked and answered and leading and suggestive. 

The Court: He has answered the question. 

Mr. Cullinan: That is all. 

The Court: Is that all? 
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Mr. Rothert: No; I have a few questions, your 
Honor. 
Redirect Examination 


By Mr. Rothert: 


Q. These discussions you had with Mr. Phillips 
in his office about credit apparently all took place 
before these accounts receivable were turned over 
by Mr. Phillips? A. Yes. 

Q. And after the accounts receivable were as- 
signed over by Mr. Phillips you didn’t call on him 
about that subject after [396] that, did you? 

A. Only by telephone. 

Q. But these four meetings that you had where 
you talked to Mr. Phillips in his office were all 
before the accounts receivable were assigned ? 

Aw Yies: 

Q. Was there any particular reason why you 
went over to see him about it rather than call him 
by phone? A. It was of such urgency. 

Q. I see. After that accounts receivable assign- 
ment the matter wasn’t urgent enough to require 
you to go over and see him in his office; is that a 
fair statement? 

A. That is a difficult question to answer. 


Q. All right; in any event you didn’t go over to : 
talk to him; whatever talking you did you talked © 


by phone? 
A. I wasn’t instructed to go over to see him. 
The Court: That still isn’t an answer to the 
question. Are the conversations you had with him 
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after that time, if any, by telephone and not in 
person; is that right? 

A. Yes, your Honor. 

Q. (By Mr. Rothert): The aceounts receivable 
assignment was in about late May, 1952, so there- 
fore would it be correct to say that these visits when 
you went over to his office were between the time 
when he started on the Ist of December, ’51, and 
some time in May of 52? [397] Ame “Wes. 

Q. Now, by the time you wrote the letter of 
April 16, 1953, his account with your company was 
improved over what it was at the time of the assign- 
ment, was it not? 

Mr. Cullinan: Well, if your Honor please, there 
is no showing that this particular witness knows 
the amounts owed at any particular time. All he 
said is that he was in arrears. 

The Court: Well, I think the document really 
speaks for itself, doesn’t it? 

Mr. Rothert: It probably does, your Honor. 

Q. When the credit department contacted you 
and asked you to go over and see Mr. Phillips, didn’t 
they give you a statement of the amounts that 
Phillips owed and how long they had been owed? 

A. At times they would have; other times, no. 

Q. Well, would it be fair to say that this fourth 
meeting in Mr. Phillips’ office was the last time that 
vou told him that if he didn’t pay or straighten out 
his account that maybe he couldn’t buy any more 
Hunt’s products? 

A. That is the last meeting; yes. 
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@. And that is the last time you said that to 
him, whether it was in person or over the telephone 
or any other way? 

A. No; it wasn’t the last time. 

Q. When was the last time you told him that 
if he didn’t make some additional payments he 
wouldn’t be able to buy any [898] more Hunt’s 
products ? 

A. When—it would have been over the tele- 
phone, and it would have been subsequent to May; 
and what date I don’t recall. 

Q. Well, would it have been in 1952? 

A. Yes; it would have been in 1952. 

Q. Would it have been in the summer or fall? 
Can you give us any estimate of when it. was, how 
soon after May ? A. Some time in the summer. 

@. Of 52% A, Of 752. 

Q. Then it would be fair to say that all through 
the fall of 1952 and up to April, the end of April 
of 1953, you at no time told Mr. Phillips that if he 
didn’t make additional payments or faster pay- 
ments on his account, he might not be able to buy 
Hunt products? 

A. I think after the summer of ’52 I didn’t 
handle the credit and I wouldn’t have—I wouldn’t 
have made that statement. 

Q. You mean was there some change in the 
company’s operations that took out of your hands 
some credit matters that formerly had been in them? 

A. Well, the seriousness of the accounts—the 
assignment of the accounts receivable necessitated 
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our office manager making trips to Wellington 
Phillips’ office. [399] 

Q. Who was that? A. My. Jaek Lentz. 

Q. And during the period that he made trips to 
Mr. Phillips’ office you also called Mr. Phillips on 
the phone about it? A. On one occassion. 

Q. At about the early part of 1953, before you 
wrote the letter of April 16th which comments on 
his account at that time, had you talked to Mr. 
Phillips about it? A. I’m sure I must have. 

Q. Now, you were asked about the statement, 
about the word ‘‘exclusive.’’ Is this what you told 
Mr. Phillips: that that meant that no other sales- 
man or other representative selling Hunt’s products 
could sell to those commissaries ? 

A. At that time; yes. 

Q. Yes. Now, you knew at the time of these 
discussions in 51 that Mr. Phillips was experienced 
in the canned food business, didn’t you? 

A. Yes. 

Q. You knew that he was experienced on sales 
to the government—military sales to the govern- 
ment? A. He told me so. 

Mr. Rothert: I have no further questions. 

Q. (By The Court): Myr. Steiger, let me ask 
you this: These meetings that you attended at whieh 
Phillips and Flynn were present when the proposed 
arrangement, whatever it was, between [400] Phil- 
hps and Hunt was discussed, was there any mention 
of any time for which the arrangement was to con- 
tinue by anyone ? 
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A. No, your Honor; no mention of any time. 

Q. So that so far as you know it was an arrange- 
ment that had no time mentioned ? 

A. That is right, your Honor. 

Q. As far as you heard, I mean. 

A. Well, I was there most of the time. 

Mr. Cullinan: One question. When did Mr. 
Flynn die? A. December, 1953. 

Myr. Cullinan: That is all. 

Q. (By Mr. Rothert): One question. Didn’t 
your duties require you to be out of the office calling 
on the trade or in business quite a bit of the time? 

A. They would normally necessitate that, but 
Mr. Flynn wasn’t too well and I operated as sort 
of an acting district manager as well as assistant 
district manager, so that I would run the office, 
keep the operation fluid and occasionally go out for 
a few minutes, maybe an hour or two, and come back 
in. 

Q. In 1951, and from August on, how much of 
the time were you away from the office? 

Mr. Cullinan: What was that question? 


(Question read.) 


Mr. Cullinan: What do you mean by the time— 
the time in hours of the day? [401] 

Mr. Rothert: Just tell us in his own words, the 
percentage. 

Mr. Cullinan: If your Honor please, that ques- 
tion isn’t clear to me as to what he is asking for. 
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Q. (By Mr. Rothert): What portion of the time 
of normal business hours from the 1st of August to 
the end of the year, 1951, would you say you were 
away from the office and not in it? 

A. During that year [ would have been away 
from the office only 20 per cent of the time. 

Q. Did you have accounts in the Sacramento 
Valley that you called on? 

A. Yes. No; the company had accounts in Sac- 
ramento on whom I would eall. 

Q. (By The Court): Were you away from the 
office in your duties as district sales manager visit- 
ing various places about 20 per cent of the time? 

A. Yes. 

The Court: Doesn’t that answer the question? 

Mr. Rothert: I have no further questions. [402] 

The Court: But first you want to examine him? 

Myr. Cullinan: Yes, your Honor. 


Reeross-Examination 
By Myr. Cullinan: 


Q. Mr. Steiger, starting with the meetings that 
Mr. Flynn and Mr. Philips had, were you at all of 
the meetings that Mr. Flynn and Mr. Phillips had 
in September of 1951? A. Yes. 

My. Rothert: I am going to object on the ground 
it ealls for his conclusion. He wouldn’t—how would 
he know there were meetings at times he wasn’t. 
there? The witness says he was there on a lot of 
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them, a number, but whether he was at all of them or 
not would be his conclusion. 

The Court: Well, that’s correct, technically cor- 
rect. A man can’t testify that he was at all meetings 
without knowing what other meetings there were. 

Q. (By Mr. Cullinan): You attended meetings 
with Mr. Flynn where Mr. Flynn and Mr. Phillips 
were present? A. Yes. 

Q. And those meetings were held at vour office? 

A. In my office. 

Q. Or Mr. Flynn’s office? A. In my office. 

Q. ‘The meetings were held in your office. Now, 
were you present when Mr. Phillips was discussing 
this, the idea of a [403] jobber arrangement with 
Hunt's? A. Yes. 

Q. How many meetings were you present when 
that was being discussed ? 

A. Probably two or three. 

Q. Two or three. On direct examination you 
were asked if at anv of those meetings Mr. Phillips 
mentioned that it would take a vear or two, or for 
a year or two he would have to sell at a small profit 
or virtually cost. At any of these meetings was 
there any discussion by Mr. Phillips relative to 
whether for a vear or so in handling this jobber 
arrangement with Hunt’s Foods, the jobber would 
be selling at virtually cost or at a small profit? 

A. There was some discussion on that subject; 
yes. 
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@. Was that at more than one mecting or just 
the one meeting? 

A. I think each time that Mr. Phillips met with 
Mr. Flynn and myself he brought up that subject. 

Q. Was Mr. Mears present at any meeting when 
you were present? A. Yes. 

Q@. At any meeting that you were present was 
there any discussion of the duration of a jobbing 
arrangement ? 

A. Any—you mean specific time ? 


Q. Yes. [404] 
A. Not to my—no; there wasn’t. 
@. What was that? A. No. 


Q. Now, I hand you a letter dated November 
26, 1951, which is to Mr. Phillips—from Mr. Phil- 
lips to you, which is the original of a copy that is 
in evidence with an attachment to it, enclosed with 
the letter, and ask—it is addressed to you—ask if 
you received that attachment. 

Mr. Rothert: The attachment is in evidence, too; 
isn’t it? 

Mr. Cullinan: Yes; the attachment is in evidence, 
too. 

A. Yes. 

Q. (By Mr. Cullinan): Now, on this original of 
the attachment there are some pencilled marks. Are 
those your pencilled marks? 

A. That’s my writing. 

Q. And it was from this that the bulletin, which 
is Exhibit 3, was prepared? A. Yes. 

Mr. Cullinan: We would like to introduce this 
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in evidence because it shows what Mr. Steiger added 
to what Mr. Phillips prepared. 

The Court: All right. Is there any point to it? 

Mr. Cullinan: Well, the bulletin 

The Court: It has already been testified that the 
form [405] of the bulletin was submitted by Mr. 
Phillips and some corrections were made, and the 
form it went out was introduced in evidence. 

Mr. Cullinan: All right. 

The Court: I think that’s clear in the record 
unless you want to show something else by it. 

Mr. Rothert: The comparison of the two will 
show the changes, I assume. 

The Court: If you feel it has some point to that, 
put it in, counsel. If you wish to put that in, I have 
no objection. 

Mr. Cullinan: I suggest we might substitute the 
original for the copy that is now marked in evidence. 
That would save having the letter twice in there. 

The Court: Well, I think counsel submitted that 
one. 

Mr. Rothert: I did; yes. 

The Court: As the form that went out. There 
was some testimony with respect to it. That was the 
form that went out. 

Mr. Rothert: And with a copy of that I sub- 
mitted also Plaintiff’s Exhibit 2. 

Mr. Cullinan: Plaintiff’s Exhibit 2 is the copy 
of this, which is the original. 

The Court: Oh, I see. All right; mark this. Mark 
this. [406] 
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Mr. Cullinan: Substitute one for the other. 
The Court: Better mark it in evidence as a sep- 
arate exhibit number, so the record will be clear. 
The Clerk: Defendant’s Exhibit AM introduced 
and filed into evidence. 


(Whereupon, document referred to was 
marked Defendant’s Iixhibit AM in evidence.) 


Q. (By Mr. Cullinan): Did you have any dis- 
cussion, Mr. Steiger, with Mr. Phillips with respect 
to the use of the word ‘‘exclusive’’ im this exhibit, 
Plaintiff’s Exhibit 2? A. VOR 

Q. What was the discussion with Mr. Phillips 
with respect to the use of that word ‘‘exclusive’’? 

A. My mstruections primarily were that Mr. 
Phillips 

@. No; the discussion between you. 

A. I beg your pardon? 

@. What was the discussion between you and 
Phillips? 

A. With regard to the word ‘‘exclusive’’? 

Q. Yes. 

A. That the word ‘‘exclusive’’ would mean that 
no other salesman, ours or other representatives 
earrying our merchandise, would be able to sell the 
purchasing and contraeting officers of the commis- 
sary stores when the word ‘‘exclusive’’ was used. 

Q@. At any meeting where vou were present with 
Mr. Flynn and [407] Mr. Phillips, was there any- 
thing said by Mr. Phillips about withdrawing any 
capital from his business if he had this aeceount? 
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A. No. 

Q. When Mr. Phillips mentioned a year or two 
of selling at a profit or small profit, was anything 
said by you and Mr. Flynn about that to him? 

A. The main topic of our conversation with re- 
spect to that was that Mr. Phillips would have to 
do a good job. 

Q. Well, what do you mean by that? What was 
said when that subject was mentioned? What was 
said by you or Mr. Flynn? 

Mr. Rothert: I think it has been asked and 
answered. 

The Court: Well, anything additional said be- 
sides what you have already stated on that particu- 
lar subject. I think that is what counsel asked. 

The Witness: Could you ask that again, please? 

Mr. Cullinan: Would you read the question ? 


(Record read.) 


A. Only that we understood with any business 
at first it might not be profitable until a person 
gained experience. That’s all I recall. 

Q. Do you know if that is the usual experience 
that jobbers 

Mr. Rothert: We will object to that; calls for 
the opinion and conclusion of the witness. [408] 

The Court: Yes; sustained. 

Mr. Cullinan: Asked if he knew. 

Mr. Rothert: Can’t cure a conclusion by asking a 
person if he knows it. 
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The Court: I will sustain the objection to the 
form of the question. [408-A] 

Mr. Cullinan: One further question. Was Mr. 
Flynn out of the office at any time you were talking 
with Mr. Phillips and Mr. Miller? 

A. No; Mr. Flynn and I both attended all meet- 


ings. 
Q. But was he there continuously while you were 
there ? A. Continuously. 


Mr. Cullinan: No further questions. 

Mr. Rothert: No questions. 

The Court: That is all. 

Mr. Rothert: I would like to call Mr. Miller for 
a few questions. 


LEE MILLER 
called as an adverse witness for the plaintiff; sworn. 


The Clerk: Please state your name to the Court. 
A. Lee Miller. 


Direct Examination 
By Mr. Rothert: 


Q. In the fall of 1951 you were the division sales 
manager for Hunt Foods? 

A. District divisional sales manager; yes. 

Q. District divisional sales manager. And vou 
were the man directly above Mr. Flynn in authority 
over Mr. Flynn as the head of those district sales? 

A. That is correct. 
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Q. Do you recall when I took your deposition in 
August of this year in Los Angeles? [409] 

A. Yes. 

@. Now, is it true that the only conversations 
that vou can recall with Mr. Phillips in 1951 was 
when Mr. Reid introduced him to you and you after 
that had coffee together? 

A. That is correct; in 1951. 

@. On one occasion. 

A. On the one occasion. 

Q. And is it true that you don’t recall any de- 
tails of any discussions about Mr. Phillips’ arrange- 
ments with the company at that time other than that 
Mr. Reid told you that he thought Mr. Phillips could 
do a good job on sales to the commissary stores? 

A. Well, that isn’t exactly correct. Mr. Phillips 
at that time stated what he wanted. He stated that 
he wanted to be an exclusive jobber for us in the Bay 
Area to the commissaries. 

Q. I see. Do you recall what you said in reply 
to that? 

A. Well, I said that was a matter that I was 
to take up with Mr. Flynn since it was in his area. 
I also said that if it was all right with Mr. Flynn 
it would be all right with me. 

Q. Any sales that Mr. Phillips would make 
would be made under Mr. Flynn’s supervision, 
wouldn’t they ? A. Thats corteem 

Q. I will ask you if you gave these answers to 
these [410] questions in your deposition 

The Court: Well, you can’t do that very well, 
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counsel, unless you want to impeach him in some 
way. 

Mr. Rothert: That is the reason for which I wish 
to use this portion of it. 

The Court: What are you going to do? Are you 
going to ask him a question about it? 

Mr. Cullinan: What page? 

Mr. Rothert: Will you read page 6, line 23, to 
page 8, line 13? Wait. I may want to go a little 
further than that. 

The Court: Mr. Rothert, is it that you want to 
get into evidence a statement that the witness made 
in the deposition ? 

Mr. Rothert: That is right, your Honor. 

The Court: Then why don’t you ask him the 
same questions now? Then you might have a basis if 
he answers differently to impeach him on _ that 
ground. That is the proper way to use the deposi- 
tion. 

Mr. Rothert: All right; this will have to be a 
lengthy question. 

The Court: I see what you are trying to get at, 
but you can’t just ask him if he gave those answers 
to the questions unless you have laid some founda- 
tion for it. 

Mr. Rothert: I have already laid a foundation 
for it. 

The Court: You will have to ask him some ques- 
tions to do that. [411] 

Q. (By Mr. Rothert): Isn’t it true that the only 
conversation you know you had with Mr. Phillips in 
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1951 was when Mr. Reid introduced Mr. Phillips | 
to you; that thereafter you walked out of the office — 
and had a cup of coffee and that the only recollec- | 
tion that you have was just over a cup of coffee that | 
Mr. Reid thought Mr. Phillips could do you some — 
good with commissary sales in the Bay Area; that} 
there were no details gone into in your presence to 
your recollection, and that you recall nothing that 
Mr. Phillips said in that connection? 

A. Mr. Rothert, I have had an hour or two to. 
study that deposition. I certainly did not send Mr. 
Phillips up to see anybody without going over what 
he had in mind. 

The Court: Just a moment now. You don’t want | 
to get into any argument with the lawyer. | 

he Witness: The thing is I remember more thane : 
that. 

The Court: Just a moment. All he wants to know: | 
is, is that correct what he just stated ? Is that what! 
happened? That is what he wants to know. 

A. No; I just testified what happened, your! 
Honor. | 

Q. It isn’t a question of what you just testi- | 
fied. He wants to know whether what he has just! 
stated is | 

A. Is what I said? | 

Q. Is correct. 

A. That is not—that testimony I gave, but it) 
isn’t correct. [412] 

Q. He isn’t asking you whether you gave that, 
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testimony. He is just asking you as a fact whether 
that is true or not. 

A. That is not fully eorrect; more happened 
than was there. 

Q. What? 

A. More happened than was there at the time I 
said that. 

Q. He is not asking you that. He is just asking 
you if that is a correct statement. 

A. That is a correct 

Q. If you say that it isn’t—I will just give you a 
little education in what the lawyers do to you. If 
you say that that isn’t correct, then he will read to 
you the answers that you gave in the deposition and 
say, ‘‘Didn’t vou give that answer in the deposi- 
tion ?”’ 


A. I gave that answer in the deposition. 

Q. Is it true or not? 

A. It is not wholly true. 

Q.. (By Mr. Rothert): I think you said that 
you had had an opportunity to study this deposition. 

A. That’s right. 

@. Sinee I asked you the questions? 

A. Right. 

Q. Before you gave the answers in this deposi- 
tion you had conferred with Mr. Duniway, had you 
not? A. No. 

Mr. Cullinan: Well, just a minute. I might [413] 
explain, you mean just mmediately preceding this, 
or do you mean in preparation for it? 

Mr. Rothert: I said before. 
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Q. At any time before August 23, 1959, at about 
10:00 o’clock a.m. when I met you in the offices in 
Los Angeles, had you conferred with Mr. Ben Duni- 
way, one of the attorneys for Hunt Food Company, 
about this subject? A. No. [414] 

Q. Had anyone asked you questions before that 
time about what connections you had with Mr. Phil- 
lips in 1951? 

A. I don’t remember. I was told I was going 
down to give a deposition. I went down; you asked 
me the questions; I answered the questions. I an- 
swered the questions to the best of my ability. 

Q. And before you answered my questions you 
had not answered any questions put to you by Mr. 
Ben Duniway or anybody else about your relation- 
ships with Mr. Phillips in 1951; is that a true state- 
ment? A. Not to my knowledge. 

Q. Is it your present recollection that you had 
more than one talk with Mr. Phillips in the fall of 
1951? 

A. No, it is not. To the best of my knowledge, it 
was one time I talked to Mr. Phillips. 

Q. In the conversation you had with Mr. Phil- 
lips, where did that one take place? 

A. That took place, I believe, on our way over 
from my office to a corner coffee shop with Mr. 
Reid, Mr. Phillips and myself. 

Q. In other words, you met Mr. Phillips and 
you immediately went over to have a cup of coffee 
together ? A. That’s right. 

Q. Then the discussion was while you were walk- 
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ing over to the coffee place and over a cup of cof- 
fee? [415] A. ‘That is correct. 

Q. That is the only conversation you now recall 
having with Mr. Phillips in 1951? 

A. ‘That is correct. 

Q. And in that conversation as you now recall 
it, Mr. Phillips said he would like to act as exclusive 
jobber on sales to the commissaries in Northern 


California ? A. Correct. 
Q. Did he tell you he had talked to Mr. Flynn 
about it 2 A. He did not. 


Q. Did you tell him he should talk to Mr. Flynn 
about it? 

A. Only that he should discuss it with Mr. 
Flynn, that is correct. 

@. Did you tell him whatever Mr. Flynn ar- 
ranged with him it would be all right? 

A. If it was all right with Mr. Flynn it was all 
right with me, that is correct. 

The Court: That’s what the business men eall 
passing the buck, isn’t it? The fellow says it is all 
right with him if it is all right with the other fellow. 

Mr. Rothert: Of course, attorneys do that when 
they are trying to settle cases, too. 

The Court: Is there anything else you want? 

Mr. Rothert: Yes, there is, your Honor. 

Q. During the time that Mr. Phillips was selling 
to the [416] commissaries, you didn’t get reports 
from Mr. Flynn or the Hayward office about his 
sales, did vou ? HY, “No, IT did met. 
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Q. You didn’t report anything about Mr. Phil- 
lips’ sales to Mr. Erlanger or people in higher au- 
thority, did you? A. No, I did not report it. 

Q. The arrangement that Mr. Phillips had as 
an exclusive jobber selling to the commissary stores 
in Northern California was the only arrangement 
that you knew of that your company had in the 
United States where a jobber—where your sales- 
men were told not to call on commissary stores be- 
cause the jobber was calling on them? 

A. That is correct. 

Q. In your deposition you said you had seen a 
bulletin that Mr. Flynn had sent out. Is that this, 
which is Plaintiff’s Exhibit 3? 

A. May I take a look at that? Yes, that is cor- 
rect. That is the one that I was somewhat in doubt 
about that I had seen. 

Q. Now, is it true that you did not discuss with 
Mr. Flynn any details about what arrangements 
Mr. Flynn was making with Mr. Phillips? 

A. “That isteortect: 

Q. And you didn’t report to anybody in higher 
authority, including Mr. Erlanger, anything about 
details or arrangements [417] that had been made 
with Mr. Phillips? A. That 1s correct. 

Q. In the early part of 1953 did Mr. Hans Er- 
langer tell you that he had made arrangements with 
Francois Schwarz Company to sell military bases on 
a worldwide basis, and for that reason they were not 
going to—Mr. Phillips was not going to be able to 
sell to the commissaries in Northern California? 
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A. I don’t know whether he said he made it or 
going to make it. 

Q. Now, did you attend a meeting in 1953 when 
you told Mr. Phillips about the termination ? 

A. That’s correct. 

Q. Was that about the end of April, 1953? 

A. About the 23rd or 24th of April of 1953. 

Q. Now, you told him that he was not going to 
be able to sell to the commissaries any longer? 

A. I didn’t make that statement. 

Q. JI mean in substance and effect. 

A. No, the statement that I made was that we no 
longer would have him as our exclusive representa- 
tive, that we were planning on appointing Francois 
Sehwarz Company on a worldwide basis. 

Q. You didn’t tell him that he was terminated 
as a jobber, did you? [418] 

A. No, I told him he was terminated as our ex- 
elusive representative to sell commissaries. I never 
told him he eouldn’t buy and sell Hunt merechan- 
dise. 

Q. Yes. In that meeting you didn’t tell him that 
a delinqueney in his accounts was any reason for 
his being unable to sell to the ecommissaries, did 
you? A. No, I did not. 

Q. The subject of Mr. Phillips owing money to 
the Hunt Foods was not mentioned in that meeting, 
was it? 

A. If you could eall a statement I made men- 
tioning—it refers to what Mr. Phillips said to me 
after I told him he was terminated. At that time 
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IT said, ‘‘Well, why don’t you pay up?’’ I mean, you 
have to get that point—you want me to answer the 
question as I see it? 

Mr. Cullinan: He asked for the conversation; 
what was said. 

The Witness: I see. 

Q. (By Mr. Rothert): Now, I asked you, isn’t 
it true that in that meeting there was nothing said 
about Phillips owing money to Hunt’s? 

The Court: You already asked him the question, 
counsel. He answered it. 

Mr. Cullinan: He hasn’t answered that conver- 
sation, your Honor. 

The Witness: I did not go into the credit situa- 
tion of [419] Mr. Phillips at the time of the ter- 
mination other than to say to Mr. Phillips, when I 
told him he was terminated and he got all excited 
about it; he said, ‘‘I am going down and tell these 
fellows this, that,’? and I said, ‘‘Wellington, why 
don’t vou just pay up and see what happens? If this 
organization doesn’t do all right, why, you may get 
a chance to get back with Hunt.” That’s the only 
thing J said about it. 

Q. (By Mr. Rothert): In the summer of 1952- 
were you in contact with Mr. Phillips about the 
possibility of Mr. Phillips’ organization selling” 
Hunt’s products overseas to military bases over- 
seas? 

A. Not to my knowledge. The summer of 19527 

Q. Yes. 

A. Not to my knowledge, no. 
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The Court: Well, counsel, if you are not going 
to finish your examination 

Mr. Rothert: I am almost through with this 
witness. 

The Court: What? 

Mr. Rothert: I have just one or two questions 
of this witness. 

The Court: Well, the other counsel—you have 
other witnesses ? 

Mr. Rothert: I am sure that he does. 

The Court: You have another witness or will 
you be through? [420] 

Mr. Rothert: J will be through except I might 
have two or three questions of Mr. Phillips on re- 
buttal. 

The Court: You said you have one or more? 

Mr. Cullinan: Yes, your Honor. I will have one 
witness that will take a little time. 

The Court: Well, then, I see no point in pushing 
you gentlemen today. IT know I have had a long 
day, had a great many things this morning you 
gentlemen didn’t participate in. I think perhaps 
we better take a recess until tomorrow at 10:00. 

Mr. Cullinan: All right. 

Mr. Rothert: All right. 


(Thereupon, an adjournment was taken to 
tomorrow, Friday, December 2, 1955, at 10:00 
o’clock a.m.) [421] 
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December 2, 1955—10:00 A.M. 


The Clerk: Phillips v. Hunt Foods, further 
trial. 

Mr. Cullinan: Ready. 

Mr. Rothert: Ready. 

The Court: Proceed, gentlemen. 

Mr. Rothert: I think Mr. Miller was on the 
stand. 

LEE MILLER 

called on behalf of the plaintiff; previously sworn. 


The Court: Have you concluded the direct? 

Mr. Rothert: I have just one question that might 
lead to another one. 

Q. Mr. Miller, in the summer of 1952, weren’t 
you in contact with Mr. Phillips about a proposi- 
tion that he be authorized to sell Hunt’s products 
to overseas commissaries and PX’s? 

A. Ihave no recollection of that at all. 

Q@. I show you a copy of a letter of July 28, 
1952, addressed to Hunt Foods, Inc., attention Mr. . 
Miller, sales manager, in the name of Wellington: 
Phillips Company, L. W. Phillips, as the signature, 
and ask you if you remember receiving that letter. 

A. I have no recollection of receiving this letter 
at all. 

@. So the letter doesn’t therefore refresh your 
recollection that you were in contact with Mr. Miller: 
about overseas [423] 

A. Mr. Phillips, no. 

Q. and PX bases. A. No 
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Q. At this time in July of 1952 Mr. Reid had 
left Hunt Foods, hadn’t he? 

A. Mr. Reid had left around the early part of 
July in 752; that is correct. 

Q. At that time did your duties, then, encompass 
any of the overseas bases ? 

A. I was export manager when Mr. Reid left. 
I was export manager, that is correct. 

Mr. Rothert: Could I have this letter marked 
for identification, your Honor, the letter of July 28, 
1953, addressed to Hunt Foods, attention Mr. 
Miller? 

(Whereupon, letter of July 28, 1953, was 
marked Plaintiff’s Exhibit No. 10 for identifi- 
cation. ) 


Mr. Rothert: I have no further questions. 


Cross-Examination 
By Mr. Cullinan: 


Q. Mr. Miller, on your direct yesterday you 
were asked if you had talked with Mr. Duniway at 
any time prior to the taking of your deposition. I 
think you answered no. Did you talk with Mr. 
Duniway prior to the taking of your deposition? 

A. Yes. [424] 

Q. So that answer was incorrect. Now, will you 
explain to the Court how you happened to give an 
incorrect answer? 

A. Well, my interpretation of the question Mr. 
Rothert asked me was had I had a conversation con- 
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cerning my relationship with Mr. Phillips. I an- 
swered no. Mr. Duniway did go over the corre- 
spondence that we had in our file before I came 
down for the deposition and I had—he had had me 
review the correspondence, that is true. 

Q. You had reviewed the correspondence and 
talked with Mr. Duniway about that correspond- 
ence? 

A. That is correct, but not the specific point. 

Q. That was just prior to the moment or the 
time of taking of the deposition ? 

A. That is correct. 

Q. You hadn’t talked with Mr. Duniway prior 
to that date? A. I beg your pardon? 

Q. You had not talked with Mr. Duniway prior 
to that date of the taking of the deposition ? 

A. I don’t know whether it was prior or not. I 
talked with Mr. Duniway just long enough to go 
over the paper work that we had in the file. That 
could have been that morning. 

Q. Prior to that morning 

A. No, no, not prior to that. 

Q. Prior to that morning you hadn’t talked with 
Mr. Duniway about the case? [425] A. No. 

Q. What you had done in preparation for that 
deposition was to read through the file of corre- 
spondence? 

A. That is correct. That is correct. 

Q. In the conversation with Mr. Phillips that 
you had testified to, was there any discussion of any 
period of time that Mr. Phillips might want to rep- 


Wellington Phillips, et al. 453 


(Testimony of Lee Miller.) 
resent Hunt I*oods? A. No. 

Q. I think you testified that your suggestion was 
that he go up and see Mr. Flynn; is that correct? 

Mr. Rothert: I am going to object upon the 
ground that it 1s leading and suggestive. 

Mr. Cullinan: J am asking him if that is his 
testimony. 

A. That is correct. 

Mr. Rothert: Same objection. 

The Court: All you are doing is asking him to 
repeat something. 

Mr. Cullinan: Plaintiff’s Exhibit 4—I think it 
is 4, the copy of a letter of March 15th 

Wie Court: It it is 6. 

Q. (By Mr. Cullinan): I show you Plaintiff’s 
Exhibit 6, a copy of a letter purporting to be from 
Mr. Phillips to you dated March 15, 1953, and I will 
ask you if you ever received that letter. 

A. I have never seen this before. I saw, I would 
say, a [426] copy of this two or three weeks ago or 
something purporting to be a copy of this, but I 
never received this letter. 

Q. When did you first see what purports to be a 
eopy of this letter? 

The Court: He just said two or three weeks ago. 

A. Two or three weeks ago when it was brought 
in—a copy brought in to my office. 

Q. (By Mr. Cullinan): I hand you Defend- 
ant’s Exhibit H, which is a letter from Mr. Phil- 
lip’s to you dated April 15, 1953. 

A. I have seen this one. 
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Q. You received that letter? A. Wes, i 

Q. Did you reply to that letter? 

A. I went up, replied personally to the letter, 
rather than answering the letter. 

Q. You went up—‘‘up”’ being to where? 

A. Up to Hayward, and the termination came 
following that letter. 

Q. You went up to meet Mr. Phillips at Hay- 
ward ? A. That is correct. 

Q. And you did meet, then, with Mr. Phillips at 
Hayward and Mr. Steiger was present? 

A. That is right. 

@. And that was the time of the termination 
that you [427] testified about? 

A. That is correct. 

Q. Now, when you told Mr. Phillips that you 
were no longer selling to him as a jobber to commis- 
sarles 

Mr. Rothert: Iam going to object to that on the 
ground that he didn’t testify to that. He said he 
told Mr. Phillips he couldn’t sell to the commis- 
saries, but he didn’t tell Mr. Phillips that he could 
no longer buy products as a jobber. 

Q. (By Mr. Cullinan): When you told him that 
he could no longer sell to the commissaries, did Mz. 
Phillips make any reference to the letter, a copy 
of which was shown to you, Plaintiff’s Exhibit 6, 
dated March 15, 19532 

A. He made no reference to any such letter. 

Q. He at no time during that meeting at Hay- 
ward made any reference to this letter? 
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A. No, he did not. 

Q. Have you ever received any communication, 
orally or in writing, from Mr. Phillips, regarding 
this Exhibit 6, the letter—copy of letter dated 
March 15, 1953? A. Ihave not. 

Q. Was that meeting the last meeting that you 
had with Mr. Phillips? 

A. That is eorrect. I left the company two 
months later. 

Q. You left the company two months 
later? [428] 

A. I didn’t talk with Mr. Phillips during those 
two months nor did I reeeive correspondence from 
him. [429] 

Q. There was no communieation, orally or in 
writing, between you and Mr. Phillips subsequent 
to this meeting in Hayward? 

Mr. Rothert: I think that is a leading question. 

The Court: He has answered it already. 

Mr. Rothert: It is repetitious. 

Mr. Cullinan: That is all. 

Mr. Rothert: I have two or three questions, your 
Honor. 

Redirect Examination 


By Mr. Rothert: 


Q. Mr. Miller, when you reviewed the ecorre- 
spondence with Mr. Duniway just prior to the 
deposition in August of this year, you saw no let- 
ters or copies of letters either from Mr. Phillips to 
you or from you to Mr. Phillips; isn’t that true? 
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A. No, that is not true. I saw the letter dated 
April 16th, and I saw the announcement that Mr. 
Flynn sent out to the commissaries. At the time of 
the deposition I was a bit confused about that, 
whether it went—but I saw those two. That’s all I 
recall seeing are those two. 

Q. Had you gone through your company files 
prior to the time of the deposition to refresh your 
recollection as to the Phillips matter before I ques- 
tioned you in the deposition ? A. Yes, I had 

Q. And up to the time of the deposition, isn’t it 
true that [429] you didn’t find anything in the 
company’s files about the Phillips matter? 

A. No, it is not true. I found the letter of 
the 16th. 

Mr. Cullinan: That question is indefinite. Any- 
thing about the Phillips matter would include in- 
voices or any number of things. I think the ques- 
tion can’t be answered unless it is more partic 
ularized. 

Mr. Rothert: All right. 

Q. Isn’t it true that at the time of the deposi- 
tion you could not recall finding any copies of any 
letters that you wrote to Mr. Phillips or any letters’ 
you received from Mr. Phillips? A. No. 

Q. I will ask you if you didn’t give these an- 
swers to these questions in the deposition—I am) 
referring to page 27, lines 2 to 23: 

‘‘Q. Have you gone through any of your com 
pany files to refresh your recollection as to the 
events during this period ? 

‘‘A. Well, it seems to me that—I don’t know. 


~) 
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whether it was six months ago or a year ago or some 
time I went through them to try to refresh my 
memory on this. It seems to me this isn’t the first 
time this has come up, I mean, where I seem to be 
in it somewhere, and some time ago, whenever that 
was I [430] don’t remember—I looked around to 
see what I could find and I just didn’t find any- 
thing that would come to me now that I found 
something. Let’s put it that way. 

‘*@. You mean you don’t recall finding any 
copies of letters you wrote him or any letters you 
received from Mr. Phillips? 

ae wo gnot that £ could say that I found: J 
mean, I wouldn’t know what it was. 

‘“Q. Do you recall whether there was any sepa- 
rate file kept for Mr. Phillips’ aecount that vou 
examined ? 

‘‘A. No, not to my knowledge, because I was 
looking through all kinds of files, as I remember, 
trying to find something and I couldn’t find any- 
thing.”’ 

You gave those answers on your deposition, didn’t 
you, Mr. Miller? 

A. That is correet; I gave those answers. 

Q. You testified this morning that on this very 
same morning that I asked you these questions you 
had reviewed correspondence with Mr. Duniway? 

A. That is correet. 

Q. Is it your testimony that in that correspond- 
ence you reviewed with Mr. Duniway there was a 
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copy of a letter of April 16th—15th, from Mr. Phil- 
lips to you? 

A. After going over that and taking due con- 
sideration, [481] there was one other that I re- 
member that was in that group, and that was a 
letter that I also wrote to Mr. Groom confirming 
what I had done in the termination of Mr. Phillips. 

Q. The question didn’t ask you about any corre- 
spondence with anyone other than Mr. Phillips. 

A. I see. 

Q. But is it your testimony this morning—— 

A. Itis my testimony that 

Q. ——that on that very same morning you had 
seen and read the letter of April 15, 1953, from Mr. 
Phillips to you? 

A. I had apparently read that letter. Despite 
what J apparently said there, I have seen that 
letter. 

Q. When you say you had apparently read that) 
letter: A. JI have read that letter. 

@. Had you read it that very same morning, on 
August 23, 1955? A. I had seen it, yes. 

Q. Then you completely forgot 1t in answering 
this question ? 

A. That is correct. I must have forgotten it, be- 
cause I had seen it. 

Q. Where is the letter that you saw? I will with- 
draw that. Is this Defendant’s Exhibit H. : 

The Court: It is the same as Plaintiff’s Ex- 
hibit 6. | 

Q. (By Mr. Rothert): Is Defendant’s Exhibit 
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H the one [432] that you saw, and I eall your at- 
tention to the handwritten note on the bottom of 
the second page—that you saw on that very morn- 
ing of your deposition ? 

A. Well, it was either this letter or a copy of 
this letter. I can’t tell whether it was his hand- 
writing on the bottom. It is also marked by the 
fact that it said 1853 instead of 1953. That is an- 
other reason, and I remember at the time I ealled 
that to our attention. 

Q. You didn’t remember that at the time T asked 
you the questions in the deposition ? 

A. That is correct; I didn’t. 

Mr. Rothert: Mr. Cullinan, may I ask you, does 
this purport to be the letter that Mr. Miller re- 
ceived or that Mr. Steiger received ? 

Mr. Cullinan: I don’t know, Mr. Rothert. You 
and I sat down with a lot of correspondence from 
both parties and sorted it out and had copies photo- 
stated of those that we did not have, and I don't 
know whether 

Mr. Rothert: And I furnished you with a copy 
of this at the time and I wrote you a letter con- 
firming the fact, and you have since obtained this 
letter; is that true—this particular copy from Mr. 
Steiger? 

Mr. Cullinan: No, that letter we have. I am 
pretty sure we had that letter. 

Mr. Rothert: Well, I will let the letter speak 
for [433] itself. 

Q. At the time you talked to Mr. Duniway on 
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the matter of August 23, 1955, did you remember 
having received this letter of April 15th, Defend- 
ant’s Exhibit H, prior to that day ? 

A. Yes, the letter of April 15th I received. 

Q. As I understand it, you don’t recall whether 
the one that you saw with Mr. Duniway had this 
note—— A. Yes. 

Q@. —Ed Steiger. Dear Ed, For your informa- 
tion (written in pencil). 

A. No, I don’t. I don’t know whether I saw a 
copy of that or that one. 

@. When you say a copy of that, do you mean 
a copy of this one with the note to Ed Steiger on 
it or a copy without the note to Ed Steiger? 

A. The portion to Ed Steiger, I don’t remember 
that last, whether that was on the letter I saw. 

Q. Can you produce a copy of that letter that 
you received without the note to Ed Steiger on it? 

A. That I can’t tell you. All the records were 
turned over a long time ago in the ease. I don’t 
know. 

@. Did you see any copy of a letter dated July 
28, 1952, when you reviewed the correspondence? 

A. No, I did not. 

Q. When you went up to Hayward and had the 
meeting with [484] My. Phillips in which the termi- 
nation took place, what did you do to arrange to: 
have Mr. Phillips come to the meeting? 

A. I asked Mr. Steiger to call Mr. Phillips and 
tell him I would like to talke with him. 

Q. In that meeting Mr. Phillips didn’t refer to: 
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his letter of April 15th, either, did he, Defendant’s 
Exhibit H? 
A. Mr. Phillips made no reference to any letter. 
Mr. Cullinan: That is 1953 in that last question. 
Mr. Rothert: I amend it to 1953. 
I have no further questions. 


Reeross-Examination 
By Mr. Cullinan: 


Q. Mr. Miller, you have gone through the files of 
the company since the deposition; at least you have 
gone through the correspondence file and the files 
of the company since your deposition, have you 
not ? A. That is correct. 

Q. Have you at any time found the letter or a 
copy of the letter of March 15, 1953? 

A. No, sir. 

Mr. Cullinan: That is all. 


Further Redirect Examination 
By Mr. Rothert: 


Q. Were those files that you went through since 
the deposition the same ones you went through be- 
fore the deposition ? 

A. That is correct. They are up in the loft. [485] 

@. At the time of your deposition you had not 
reviewed any files from the Hayward office, had 
you? A. No, I had not. 

Q. The files that you reviewed when you were 
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with Mr. Duniway, did he have them with him 
when you met or did you have them with you? 

A. He had them with him. 

Q. Did he identify those files as to where they 
had come from? A, “Wo; 

Q. Did he say these were company files he had? 

A. He just asked me to look them over; he 
didn’t say where they came from. 

Mr. Rothert: I have no further questions. 

Mr. Cullinan: No further questions. 

The Court: That is all. 

Mr. Rothert: That is all of the plaintiff’s case, 
your Honor, except for a very small matter in re- 
buttal. 

The Court: The plaintiff rests, then? 

Mr. Rothert: Yes, your Honor. 

Mr. Cullinan: At this time, if your Honor, we, 
on behalf of the defendant, would move for a non- 
suit against the plaintiff in this action on the fol- 


lowing grounds: First 

The Court: It is a motion for dismissal of the 
complaint? [436] 

Mr. Cullinan: Yes. 

The Court: In the Federal Court it is not a non- 
suit. 

Mr. Cullinan: There is no proof in this case that 
Mr. Flynn or Mr. Miller or whoever made the 
alleged contract claimed by plaintiff had any 
authority in writing to enter into a contract which 
was to last more than one year, and under the rule 
set forth in California Civil Code Section 2309, 
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such an authority in writing is necessary and must 
be proved by the plaintiff. 

In the case of Elkwood v. Moore, decided by the 
Ninth Circuit, 97 ed. 2d 402, at 408, a case some- 
what similar to this in that a manager of the com- 
pany had entered into a contract which the statute 
of frauds would have required to be in writing, the 
eourt held that there was no proof by the plaintiff 
in this case that the manager had written authority 
from the officers of the company to enter into such 
a contract. 

In the ease of Anderson v. Standard Lumber 
Company, 64 Cal. App. 410-——— 

The Court: How could the defendant raise that 
point here? They acted, conducted relationships for 
a considerable period of time. 

Mr. Cullinan: But not a relationship under a 
contract which would be for a period of ten years, 
five years or any other period. The only relation- 
ship they had was they were [437] selling goods to 
the plaintiff. 

The Court: You don’t mean to say, do you, that 
when two business men enter into a contract that 
they don’t put in writing, on one side an officer of 
the corporation can say he has no authority for the 
company, but for two years or some substantial 
period of time, the parties aet under the contraet— 
they act under some contract; that thereafter be- 
cause the man didn’t have authority in writing to 
enter into it, that the man on the other side, as- 
suming a breach, would not have any right of ae- 
tion ? 
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Mr. Cullinan: Yes, your Honor, because the 
plaintiff here never dealt with an officer of Hunt 
Foods. 

The officers of Hunt Foods, we may assume, knew 
that we were selling to the plaintiff, as we were 
selling to the plaintiff for resale; but as in the 
Anderson v. Standard Lumber case just cited, the 
Court points out that the corporation officers had 
no knowledge of the alleged terms of the contract 
even though thev did know that the plaintiff had 
been employed. In other words, they say that know- 
ing that they are employed, or, in this case, knowing 
that we are selling to the plaintiff, does not suggest 
any knowledge of the alleged terms, the terms 
alleged by the plaintiff in this case. And in that 
ease they held that there was a failure of proof 
because the plaintiff had not established that officers - 
of the company not only knew that he had been 
employed but knew the [4388] alleged terms. Ac- 
cording to the record, there is no knowledge by any 
officer of Hunt Foods that the plaintiff was operat- 
ing under the contract that he alleged, which would 
be a contract beyond the period required under the 
statute of frauds to be acknowledged in writing. 

The Court: Well, assuming that the evidence 
does not show that the contract was entered into 
for a period of a number of years as alleged— 
assuming it does not show that, there is evidence, 
however, that there was a contract entered into 
which no time was specified, according to the testi- 
mony 

Mr. Cullinan: Yes. 
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The Court: Now, would you say that if the 
parties acted under a contract of that nature, be- 
eause that isn’t in writing, then in the event of an 
alleged breach there could be no recourse and re- 
covery would be debarred beeause there was no 
written authority from an officer of the corpora- 
tion ? 

Mr. Cullinan: Yes, your Honor; if the contract 
was going to last for more than a year, the author- 
ity of the man who made the contract for Hunt’s 
had to be in writing. Now, they may have had a 
contract to buy and sell, whieh they did. If that 
contract had lasted for a year, that still doesn’t pre- 
vent the defendant from requiring the [439] plain- 
tiff to show that if he wants to claim that that con- 
tract was to last for more than a year—for in- 
stance, in Seymour v. Oldrich, the principals there 
ratified and affirmed the oral contract of employ- 
ment, but did so in ignorance of any alleged ten- 
year duration provision, their understanding being 
it was a contraet from month to month. And they 
held that since there was no written authority to 
enter into the contract, the plaintiff was claiming, 
the plaintiff was therefore barred from recovery. 

The Court: I don’t see that that Seymour v. 
Oldrich applies, except on the basis of the general 
principle for which the case is so often quoted, that 
it has any particular relationship to the faets of 
this case. We are now looking at it only from the 
pomt of view of the motion to dismiss from the 
plaintiff’s evidence. 

Mr. Cullinan: Yes, your Honor. 
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The Court: Taking the evidence even most favor- 
able to the defendant, it would appear at this point 
that there was an arrangement made for which no 
time was specified but which continued apparently 
for over a year. 

Mr. Cullinan: Yes. So they had an arrangement 
for a period December, ’51, to April, ’53. That is 
all the evidence shows at this point. They had an 
arrangement that lasted that long. But there is no 
authority. 

The Court: Suppose the plaintiff overpaid [440] 
the defendant during the second year of the opera- 
tion and he had some money coming from the de- 
fendant; he wouldn’t have a cause of action 

Mr. Cullinan: He would have a common count. 

The Court: ———he wouldn’t have a cause of ac- 
tion because the terms of the contract were not 
approved or authorized, or the man who made the 
deal was not authorized in writing to make it by 
an officer of the corporation ? 

Mr. Cullinan: Well, he would have a common 
count claim against the company. 

The Court: Well, he would have a cause of ac- 
tion. 

Mr. Cullinan: Yes, but not on a contract. 

The Court: Well, have you some evidence to 
present in the case? You said something about hav- 
ing one witness. 

Mr. Cullinan: Yes, I have some witnesses. I had 
further grounds on the motion for dismissal. Maybe 
T just could state them 

The Court: This case has been dragging, gentle- 
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men, and there has been a lot of repetition. I don’t 
want to be critical again, but I have listened very 
patiently to many, many repetitious examinations, 
and I want to get through with it. 

Any legal point that you want to make, you can 
make at the conclusion of the evidence. Let’s get 
whatever evidence you have, and you may make 
your motion at the end of the [441] case with the 
same foree and effect as if you made it now, and 
if there isn’t a legal ground for recovery, it would 
be just as good when all the evidence is in as it is 
now. I would like you to get this case concluded, so 
far as the evidence is concerned, and then I will be 
very glad to hear whatever legal points you have to 
make in support of any motion you wish to make. 

Mr. Cullinan: It is your Honor’s desire, then, 
that I not even state the additional grounds? 

The Court: I am not wanting to cut you off. All 
f am indieating is that whatever motion you want 
to make, the Court will reserve the right for you 
to make it on any grounds that you want to make it. 

Mr. Cullinan: All right, your Honor. Thank 
you. 

Mr. Rothert: JI will reserve any answer to his 
argument that he has made up to this time until a 
later time, your Honor. 

Mr. Cullinan: Myr. Church. 
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JOHN L. CHURCH 
called as a witness on behalf of the defendant; 
sworn. 


The Clerk: Will you please state your name to 
the Court? 
The Witness: John L. Church. 


Direct Examination 
By Mr. Cullinan: 


Q. Mr. Church, would you state your [442] po- 
sition with Hunt Foods? 

A. Iam the general credit manager. 

Q. Were you the general credit manager since 
the year 1951? A. That is correct. 

Q@. And are you familiar with the record of ac- 
counts of sales to and payments by Wellington Phil- 
lips Company ? i, Team: 

Q. Those records are under your control? 

A. Yes. 

Q. When did you first meet Mr. Phillips? 

A. It was in the summer of 1951; I believe it 
was July. 

Q. Did that meeting last very long? 

A. No, it was a rather short meeting. 

Q. Was there any business discussed at that 
meeting ? A. There was. 

Q. What was discussed at that meeting? 

A. Well, Mr. Reid introduced me to Mr. Phil- 
lips and stated that Mr. Phillips wanted to purchase 
Hunt products, to be a wholesale distributor to the 
commissary as well as on his own account, and 
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would I give him a line of credit. I told Mr. Reid 
and Mr. Phillips I had no credit file on him; that 
I would build my file up; in the meantime he was 
to submit a credit application and figures. 

Q. And that was what was discussed at that 
meeting ? 

A. That was the sum and substance. [443] 

Q. When did you next meet with Mr. Phillips? 

A. I think approximately three or four weeks 


Q. Would that be in September of 751? 

A. Yes. 

Q. So in September, 1951, you met with Mr. 
Phillips and that was down at Fullerton, was it 


not? A. Both meetings were at Fullerton. 
Q. Will you tell us what was said at that 
meeting ? 


A. Well, I think at that time Mr. Phillips had 
submitted his first order; J had started my credit 
file 

The Court: You were just asked to state the 


conversation. 

A. At that time he had not yet submitted the 
figures that he send them to me. It was a very brief 
meeting. [444] 

Q. (By Mr. Cullinan): Now, did you discuss— 
did you have a discussion about terms of payment 
at that meeting ? 

A. Yes, there was. Mr. Phillips explained that 
in dealing with the commissaries he would prob- 
ably need a line of credit bigger than his capital 
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would justify, and would I go along. I said our 
terms were two per cent ten days, and that’s all the 
terms I could give him; he had to pay within those 
terms. 

Q. What did Mr. Phillips say? 

A. Nothing particular I can remember other 
than he acquiesced to them. 

Q. Other than what? 

A. Other than to agree to them. 

Q. What were your terms again to him? 

A. ‘Two per cent ten days. 

Mr. Rothert: Objected to as asked and an- 
swered. 

Q. (By Mr. Cullinan): Was there any discus- 
sion as to any extended time of payment at that 
meeting ? 

A. Well, in connection with the request for 
terms, Mr. Phillips stated he was doing business 
with firms in the San Francisco area, Kingan was 
mentioned as one of them—where he sold, for their 
account, and he paid them when he got paid. I told 
him I couldn’t accept any such arrangement. 

Q. Was there any discussion about a line of 
credit to him at that meeting? [445] 

A. Only generally. Mr. Phillips was asking for 
a line of credit commensurate with the business he 
could do, and I told him that I could not agree to 
that until I had sufficient figures to justify such 
eredit. 

Q. Did you discuss with him any limit of credit 
at that time? A. No, I did not. 
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Q. Let me hand you 
Mr. Rothert: May I see it, please? (Passing 

papers. ) 

Q. (By Mr. Cullinan): I hand you a six-page 
document entitled, ‘‘Accounts Receivable,’’ in the 
name of Wellington Phillips, and ask you what 
that document is? 

A. These are the original ledger cards of Well- 
ington Phillips Company as taken from our ac- 
counts receivable files. 

Q. It covers the whole period that Wellington 
Phillips was handling the Hunt products? 

A. Yes. It covers any dealings which we have 
had with Wellington Phillips. 

Mr. Cullinan: We would like to introduce this 
In evidence as our next in order, and ask the right 
to substitute a photostatic copy of the original. No 
objection ? 

Mr. Rothert: J assume they were prepared 
under his supervision and direction. 

Mr. Cullinan: Yes. [446] 

@. These were prepared under your supervision 
and direction and under your control, are they not, 
these accounts receivable ? 

A. These accounts receivable were and the pho- 
tostat was. 

Mr. Cullinan: We will offer the photostat in 
evidence as our next exhibit. 

The Clerk: Defendant’s Exhibit AN, intro- 
duced and filed into evidence. 
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(Whereupon Account Receivable referred to 
was received in evidence and marked Defend- 
ant’s Exhibit AN.) 


Q. (By Mr. Cullinan): Calling your attention 
to Exhibit AN, the upper righthand corner, is the 
date 9/51. Was this opened up at the time of the 
meeting with Mr. Phillips? 

A. No, this was opened up at the time of the 
first entry which is dated, I think, September 

Q. 282 

A. 28, and is reference to our credit file which 
was opened up September 1. 

Q. Now, the word ‘‘limit $5,000”? in the upper 
righthand corner, when was that figure inserted? 

A. That figure was inserted some time in No- 
vember when this first sale to the commissary went 
into effect. 

Q. Was there any discussion 

A. November, 1951. [447] 

@. Was there any discussion between you and 
Mr. Phillips with respect to that figure of 5,000? 

A. Well, I have no definite recollection of a 
$5,000 figure. My recollection of my discussion with 
Mr. Phillips were along a general line, that I 
would have—— 

The Court: That’s not an answer to the ques- 
tion. 

Q. (By Mr. Cullinan): Was there any discus- 
sion about a $5,000 figure? 

A. I have no recollection, with Mr. Phillips. 
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Q. Now, have you prepared from this accounts 
receivable a summary of the totals of the debts and 
the credits for the calendar years covered by this 
accounts receivable ? A. I have. 

Q. I hand you a document and ask you if that is 
a summary of the debits and credits on this account 
taken from the accounts receivable, Exhibit AN, for 
the calendar years involved in the accounts receiv- 
able? A. It is. 

Mr. Cullinan: J would like to introduce this in 
evidence as our next exhibit, as a summary. 

The Clerk: Defendant’s Exhibit AO introduced 
and filed into evidence. 


(Whereupon summary referred to was re- 
ceived in evidence and marked Defendant’s 
Exhibit AO.) 


Q. (By Mr. Cullinan): Now, Mr. Church, this 
exhibit just [448] introduced has the debits and the 
eredits for the years °51, ’52, °53, and 54, °54 being 
only on the eredit side. Then there is a summary at 
the bottom entitled ‘Actual Debits and Actual 
Credits.’’ Now, calling your attention to the debit 
side in the year 1951, $22,114.74, that includes, does 
it not, the computation includes two prebills dated 


October 16, 1951? A. That is correct. 
Q. One in the sum of $9,490 and one in the sum 
of $3,112.50. A... Yess Sir’. 


Q. Now, what were those prebills? 
The Court: What are we going to take up mat- 
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ters of this kind for? Obviously there were some 
items that were either duplications or some—— 

The Witness: They were payable 

The Court: and they don’t represent the ac- 
tual debit or credit amounts. I don’t want to go into 
all this, gentlemen; it has no bearing on the case 
of any material nature. 

Mr. Cullinan: I wanted to establish how we ar- 
rived at the actual debits and credits. 

The Court: Apparently there is no dispute as 
to the amounts. Nobody has made any contention 
this is not a correct statement of the account. 

Q. (By Mr. Cullinan): Mr. Church, I hand 
you a yellow, a [449] series of yellow pages en- 
titled, ‘‘ Wellington Phillips Company,’’ and ask 
vou if that is a summary prepared from the records 
under your control of invoices by date, by number, 
the amount, and the date that those invoices were 
paid. A. That is correct. 
~ @. And that was prepared under your direction? 

A. That was prepared under my direction and at 
my request. 

@. And that is a correct summary? 

A. It is a correct summary. 

Q. Now, calling your attention 

Mr. Rothert: Just a moment. Let me see it. 

The Court: Can’t we shorten this matter, gentle- 
men? This case is now getting to a point where I 
just don’t see any point to it. What interest is it to 
the Court to have summaries of the information ? 

Mr. Cullinan: The purpose of this document, 
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which I proposed, about to propose as an exhibit, 
it shows when invoices were paid, what dates, and 
it shows at the start he paid right ten days after 
being invoiced, and then in January of 1953 he 
started to pay much later than ten days, until we 
eet down towards the termination where he is three 
and four months behind in his payments. Now, the 
accounts receivable have—you can’t translate the 
invoice billing and the payments—you can’t relate 
them without a summary that shows that an invoice 
dated December of 1952 was paid [450] on April 
of 1953. This summary selects the invoiees by date 
of billig and the payment, shows what date each 
invoice was paid, and through that we are able to 
show, then, they started out on a ten-day basis, 
started to make it fifteen and twenty—— 

The Court: J don’t think there is any dispute 
about the fact that was the story of the account. 

Mr. Rothert: We will agree that is the general 
trend. I don’t think we ean agree with the exact 
accuracy, but I don’t think the differences are im- 


portant. 

Mr. Cullinan: The intent of the plaintiff in 
starting his payments right ten days after billing, 
and then later gradually—and this shows how the 
material started to expand, until we get to—at the 
time of termination and just before, until he was 
three and four months behind. 

The Court: Well, there is no question about 
that. The evidence already shows that. Of course, 
coincidentally his business was increasing. 
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Mr. Cullinan: May we introduce this? 

The Court: All right. 

Mr. Cullinan: Offer this in evidence as our sum- 
mary. 

Mr. Rothert: Are they records from which they 
were taken here? 

Mr. Cullinan: Yes, that’s this (indicating). 

Mr. Rothert: I mean, that’s a summary of a 
previous [451] exhibit? 

Mr. Cullinan: Yes, it ties the dates of 

The Court: Ties the dates of payment and bill- 
ing in with the invoice record. That’s what you’re 
putting in, isn’t it, counsel? 

Mr. Cullinan: Yes, your Honor. 

The Court: All right. Exhibit AP, is it? 

The Clerk: Yes, sir. Defendant’s Exhibit AP 
introduced and filed into evidence. 


(Whereupon, summary referred to was re- 
ceived in evidence and marked Defendant’s 
Exhibit AP.) 


Q. (By Mr. Cullinan): Did you ever have any 
conversation with Mr. Phillips subsequent to the 
one, the last conversation that you testified to? 

Mr. Rothert: In September, ’51? 

Mr. Cullinan: September, ’51. 

@. Did you ever have any conversation with Mr. 
Phillips about changing terms of payment? _ 

A. It is possible in that period that I did have 
some discussions with him. He may have come into 
the office and made some—— 
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The Court: You will have to answer the ques- 
tion, did you or didn’t you. 

The Witness: To the best of my recollection, I 
did not, your Honor. [452] 

Mr. Cullinan: Your Honor, I know that you 
want to shorten this up and there are a lot of letters 
in evidence written by Mr. Church to Mx. Phillips 
and back and forth, talking about the status of his 
account. [I had proposed to go into some of those 
letters; I think your Honor feels the letters speak 
for themselves. 

The Court: I am inclined to think so. I read 
them as they came in and JI think I have a pretty 
good idea of the relationship between the parties. 
I don’t see there is any particular dispute with 
reference to the status of the account. It is as it 
was. 

I think vou can take it that whatever finding the 
Court. would have to make in that regard wonld be 
in accordance with the actual record facts as shown 
in the record and in the letters. If you have some 
particular thing that you feel you want to present, 
don’t hesitate to do so. Again, I don’t want to fore- 
close you, but I don’t see any particular significance 
in this controversy to that fact. I don’t see any 
necessity for any evidentiary matter being pre- 
sented concerning it, because it does appear from 
the record that as time went on the plaintiff, his 
eredit-debit balance was built up and got bigger, 
although it remained, according to the record here, 
fairly static over a period of time as to the amounts. 
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T notice it stayed around between 18 and 22 or 23 
thousand dollars except for one period [453] when 
it went up to $27,000. That went on over a period 
of time and that the payments of the actual in- 
voices were made sometimes several months after 
the invoices were rendered, and that that was the 
condition of the account at the time of the so-called 
termination. 

Now, I don’t know what you can add to it by any 
further testimony in that regard. That’s what it is. 

Q. (By Mr. Cullinan): Mr. Church, did you at 
any time ever tell Mr. Phillips that he could pay 
when able ? A. TJ never did. 

The Court: I didn’t hear that. 

Q. (By Mr. Cullinan): Did you at any time 
tell Mr. Phillips that he could pay Hunt Foods for 
merchandise sold to him when able? 

A. Never did. 

Q. Now, it is admitted that certain trade accept- 
ances were issued and without further, if counsel 
has no objection—we would like to introduce the 
originals of the trade acceptances. 

Mr. Rothert: No objection. 

The Court: All right. 

The Clerk: Defendant’s Exhibit AQ introduced 
and filed into evidence. 


(Whereupon, trade acceptances were received 
in evidence and marked Defendant’s Ex- 
hibit AQ.) [454] 


The Court: Three, aren’t there? 
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Mr. Cullinan: There are three. 

The Clerk: ‘Three, sir. 

Q. (By Mr. Cullinan): Now, Mr. Church, prior 
—just prior to the signing of these trade accept- 
ances did you have a conversation with Mr. Phil- 
lips about the execution of the trade acceptances ? 

he dedlid. 

Q. Well, how long prior to the signing of this 
trade acceptance did you have a conversation with 
Mr. Phillips about a plan to sign the trade accept- 
ances ? 

A. Well, immediately after the time I received 
notice of the termination of this arrangement, I 
started collection procedure. 

Q. Let me clarify that. The trade acceptances 
are dated July 8, 1953? A. That’s might. 

Q. Was there any discussion just prior to July 
8, 1953, when these were signed, with Mr. Phillips? 

A. There was. 

Q. How long before that? 

A. I believe the earliest date I talked to Mr. 
Phillips was about in May, 1953, about the payment 
of his account, how he wanted to pay it. 

Mr. Cullinan: Could we have a short recess at 
this time? [455] 

(Recess. ) 

© ee Mr. Cullinan): Mr. Chureh, did_vou 

ever have a conversation with Mr. Phillips in which 


he referred to a contract with Hunt Foods? 
A. I did. 
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Q. When was that conversation? 

A. That, I believe, was in the first part of 1954, 
probably February or March. He had come down 
to my office to discuss further payments on the trade 
acceptances. 

Q. The trade acceptances were then—— 

A. They had been signed and he had been pay- 
ing on account. 

Q@. Yes. What was said by Mr. Phillips and by 
you at this time? 

A. Mr. Phillips was present, Mr. Conrad, my as- 
sistant, and myself. Wellington said that he wanted 
to get out accounts paid up and that when he had 
gotten it paid up he intended to file a suit for dam- 
ages against Hunt. I said, ‘‘What are you talking 
about ?’’ ‘“Well,’’ he said, ‘‘I have a contract with 
Hunt and that has been breached and I have a dam- 
age action against you. I don’t want to let that 
stand in the way of my payments; I want to get 
cleaned up first.”’ 

My answer to that was, “‘I don’t believe you have 
any contract. I have lived with this deal from start 
to finish, and I know of no such arrangement. But 
if you have such a contract, you send me a copy of 
it, tell me what you got in [456] mind and I will 
take it up with my people. By the way, you are not 
referring to that letter which Glenn sent out an- 
nouncing your appointment as a jobber ?’’ He said, 
‘‘No, I am not referring to that letter. I have a let- 
ter of agreement appointing me as exclusive dis- 
tributor with no cancelation privilege. ”’ 
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I said, ‘‘If you have such a letter, submit it. If 
you don’t, I don’t want to hear any more about any 
negotiation or payment of this matter.”’ 

Q. Did you have any prior conversation with 
Mr. Phillips in which the subject of a contract was 
mentioned ? 

A. At no time in my prior discussion with Mr. 
Phillips was the subject of contract mentioned. 

Q. You had many discussions with him between 
December, 1951, and April of 1953? A. Ledid 

Q. You had many discussions between April of 
1953 and March of 1954? A. Quite a few. 

Q. Your discussions, apart from the letters 
which are in evidence, did you have any telephone 
conversations with Mr. Phillips relative to this 
status of his account between April of 753 and this 
March of ’54 date? A. I did. ' 

@. And in any of those conversations was the 
subject of a [457] contract at all discussed? This 
is between April, 53, and March of 754. 

A. Not after his attorney wrote that letter mak- 
ing a demand on us. 

Q. The conversations, the telephone conversa- 
tions between April of ’53, and March of 54, were 
relevant to the status of his account? 

A. Status of his account, that is correct. 

Q. Ithas been testified that initially you had this 
1950 partnership return, initially when you were 
arranging with My. Phillips and were making ar- 
rangements already discussed about in September, 
51, you had his 1950 income tax return ? 
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A. Yes, he gave us that. 

Q. After that date did you ask for further 
financial statements ? 

A. At regular intervals we were asking him for 
late financial figures. 

@. And when did you get the next financial 
statement from Mr. Phillips? 

A. Well, the 1951 figures 

Q. To refresh your recollection, so we will get 
it exact, I show vou a document, partnership in- 
come return, 1951, Wellington Phillips, with a re- 
eeipt stamped, received May 15, 1952. 

A. That is the date we received it in my depart- 
ment. [458] 

Q. And between September of 751 and May of 
52 you had not received any other financial state- 
ments from Mr. Phillips? A. I did not. 

Q. Did you, after May 15, 1952, receive any 
financial statements from Mr. Phillips? 

A. He gave me some figures, I believe, in the 
first part of 53. 

Q. Would that be his 52 income tax return? 

A. Jt was his ’52 income tax return. 


(Colloquy between counsel inaudible to the 
reporter. ) 


Q. (By Mr. Cullinan): I show you the partner- 
ship return of income for the year 1952 from Mr. 
Phillips. Counsel has handed me, pinned together, , 
two documents; one is entitled ‘‘Return,’’ and the: 
other is entitled ‘‘Amended Return.’’ Showing you 
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the one that is not entitled ‘‘Amended Return,’’ I 
ask you if that is what you received, was a copy 
of this document. 

A. JT don’t reeall whether—what I had was in 
peneil figures like this. 

Q. Look at the total. 

A. It showed a net income of $5,000. 

The Court: Do you want to introduce some doc- 
ument in evidence? 

Mr. Cullinan: I just want to ask him, without 
introducing the document, what the total income 
showed on that [459] partnership return was. 

The Court: Well, state what it was. 

The Witness: It was $5,000 

The Court: If there is no objection. 

Mr. Rothert: No objection. I think the aecount- 
ant himself said that an amended return wasn’t 
made until some time—— 

The Witness: I never reeeived a copy of the 
amended return 

The Court: Never mind. 

Mr. Rothert: So he couldn’t have—— 

The Court: Have you got an amount there, 
counsel ? 

MY. Cullinan: $5,239.27. 

Q. Myr. Church, between that receipt of that income 
tax return and the reeeipt in May of 1952 of the 
1 income tax return, did you have any financial 
statements from Mr. Phillips? 

A. It seems to me I received a balance sheet, 
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some figures from them; what the date is I don’t 
recall. 

Q. You don’t recall whether it was between May 
of 52 and the receipt of this 52 income tax return? 

A. No, that was prior to May, ’52. 

Q. Prior to 52. Now, based upon the informa- 
tion, the financial information with respect to Mr. 
Phillips, that was in your possession during the 
time of his purchase and [460] sale of Hunt prod- 
ucts, what is the limit of credit that you would 
allow him? 

Mr. Rothert: I will object on the ground it is 
self-serving, calls for the opinion and conclusion of 
the witness. 

The Court: JI will sustain the objection, what 
he would do. I don’t see that that is of any impor- 
tance. What was done was the only factual matter 
involved. [461] 

Q. (By Mr. Cullinan): Exhibit C, a letter 
dated April 22, 1952, from Mr. Phillips to you, 
refers to the formation of a corporation by Mr. 
Phillips. Prior to that time had you been consulted 
by Mr. Phillips with respect to any plan to form a 
corporation ? 

Mr. Rothert: Objected to as incompetent, irrele- 
vant and immaterial 

The Court: I am inclined to think so. I don’t 
know what that has to do with it. 

Mr. Rothert: The partnership did it all the 
time; they had a corporation, but 
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The Court: The corporation didn’t have any 
part in this. 

Mr. Cullinan: Well, it appears on this, your 
Honor please 

The Court: Unless you claim that it did, of 
course, you can bring it out. If it didn’t, what is 
the good of wasting time about it? 

Mr. Cullinan: What I wanted to show is this, 
that under the plaintiff’s interpretation of his ar- 
rangement he could dissolve his partnership, form 
a corporation without even talking with Hunt 
Foods. In other words, he could terminate the ar- 
rangement with us any time he felt like it. 

The Court: I don’t see the materiality of that, 
what he though he could do. It’s something that 


wasn’t done. 

Mr. Rothert: We made no such contention, your 
Honor. [462] 

Mr. Cullinan: No further questions. 


Cross-Examination 


By Mr. Rothert: 


Q. Mr. Church, I will show you a Hunt’s Food 
invoice, No. 41430 to Wellington Phillips in the 
amount of $140.25. 

Mr. Cullinan: What is the number of that in- 
voice ? 

Mr. Rothert: 41480. 

Q. It has a payment stamp—paid stamp on it. 
Is that a paid stamp used in your office ? 
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A. It is not. It is somebody else’s paid stamp. 
We do not stamp invoices and mark them paid and 
send them back. 

Q. That must be Mr. Phillips’ paid stamp. 

A. Paid stamp, and they paid him. 

Q. Isee. When the Nut Tree, for instance, paid 
here 


A. Yes, it is—evidently this invoice was re- 
turned by the customer to Mr. Phillips and marked 
paid for his records, and it does not have any rela- 
tionship to his payment date and our payment date. 

Q. The same thing would be true of these others? 

A. Yes, those are similar stamps, you will 
notice. 

@. Yes. Well, showing you that same invoice, 
what would be the invoice date on that? 

A. You mean the date we transmitted it to Mr. 
Phillips? 

@. Yes, the date when it became an invoice and 
started time running for payment? [463] 

A. I would say October 21. 

Q. 31? A. October 31, 1951. 

@. That is the date you sent them out? 

A. Yes, and his ten days would run from that 


@. This one says ‘‘Net ten days’’. 

A. Yes, there is no cash discount on that invoice. 

Q. Nearly all of your invoices to Phillips would 
show two per cent ten days, wouldn’t it? 

A. J would assume that would be correct, Mr. 
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Rothert, because he was entitled to a cash discount 
under this arrangement. 

Q. Now, later on 

The Court: I don’t quite understand that. I 
don’t know whether it is of any importance in the 
case or not, but what benefit is it to anybody that 
buys merchandise if he has to pay it in any event in 
ten days, why, then, your purchase price—your 
statement as to a discount is meaningless, isn’t it? 
You might just as well say, instead of billing a man 
for $100, you bill him for $90 payable in ten days. 

The Witness: Well, he doesn’t have any period 
after the ten days, your Honor, in which his ac- 
count is not delinquent. That is the only meaning of 
it. It is a term generally used only in the canning 


industry. 

The Court: Well, I used to have a little experi- 
ence in business many years ago, and I am just 
wondering about it. [464] There is no virtue to that 
sort of thing, it doesn’t have any meaning. 

The Witness: The real intention is he has ten 
days. If he pays it in ten days, all right, but we can 
go after him on the eleventh day as a delinquent ac- 
count. He doesn’t have 30 days 

The Court: Well, you might as well bill him for 
$90 instead of $100. 

The Witness: Well 

The Court: Due and payable in ten days. 

The Witness: Well, if he didn’t pay it he would 
still get the lesser amount under the net billing ar- 
rangement. 
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Q. (By Mr. Rothert): How long a period of 
time is there—— 

The Court: He has to pay it in the ten days to 
get the discount. 

The Witness: That’s correct. 

The Court: If they don’t pay it in ten days, 
what is the status of the account? 

The Witness: It is delinquent. 

The Court: You mean you are going to charge 
him interest ? 

The Witness: No, we don’t charge interest, but 
we proceed to go after him for collection. But if he 
had 30 days net, we wouldn’t start our collection 
process until after the expiration of the 30 days, or 
60 days, whatever period of time it may be. Some 
firms sell on a [465] 

The Court: You say that is something peculiar 
to the canning industry? It isn’t a general proce- 
dure in business, 1s it? [ never saw— 

The Witness: I have heard of it in other firms, 
but. not on a general basis, your Honor. 

The Court: Well, why do you mean to do that? 

The Witness: Well, it started with drafts. At 
one time all your canning business was done on 
sight draft and they were allowed ten days in which 
to pay the sight draft. and earn their cash discount. 
Then when they went over to open billing, the same 
billing terms carried. 

The Court: Really the basis upon which it 
started didn’t exist any more. You just followed the 
old custom. 
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The Witness: Followed the old custom, that is 
correct. 

The Court: I am sorry I interrupted you. Go 
ahead. 

Q. (By Mr. Rothert): For how long a period 
of time where you bill for two per cent ten days, 
how long a period of time exists when a buyer may 
not get the cash discount and is not delinquent in 
paying the account? 

A. I don’t understand that question. 

Q. Well, at a certain point the cash discount is 
no longer available and at a certain point it is due 
and payable and is thereafter delinquent. What’s 
the margin of time between those two points? 

A. The 11th day after the date of the invoice the 
account is [466] delinquent. 

Q. And on the 10th day he can get the two per 
cent discount ? 

A. If he paid it on the 10th day he would get 
the cash discount. 

Q. Now, as I understand it, you don’t recall any 
discussion with Mr. Phillips that he was to have 
£5,000 line of credit? 

A. Not that particular, no. 

Q. Do you reeall any discussion in which any 
specified amount was stated as a line of credit to 
Mr. Phillips? 

A. Well, when we opened the account—— 

Q. Well, just say 

A. I do recall a discussion where Mr. Phillips 
and I generally discussed the amount of credit I 
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would give him. That started back in about August 
of ’51. He said he would need $5,000 of credit. I 
told him that based upon the information I had I 
wouldn’t give him that much; I might give him a 
couple of thousand dollars, that he would have to 
submit me financial information to justify $5,000 of 
eredit or any other amount of credit; that in my 
opinion he didn’t have a financial background suf- 
ficient to justify this arrangement and that he 
would have to get the money from some place else, 
or find some other way of doing business if he ever 
was going to do the business that he hopefully in- 
tended to do. 

Q. Now, when you say ‘‘this arrangement’’ what 
arrangement are you talking about? [467] — 

A. Taking the account as a jobber to sell our 
products to commissaries. He talked about, well, 
‘‘Vou are doing, say, $1,000 a month. I hope to get 
that up to $5,000 in no time, maybe $10,000.’ I say, 
‘“When you get $10,000 a month you are out of 
business; you are out of business above $5,000 a 
month unless you can find some way to pay me on 
the due date or on a cash basis.’’ 

He said, ‘‘T can’t pay you on a cash basis.”’ 

Q. Well, later on, about the time of the assign- 
ment of the accounts receivable you did approve an 
extension of credit to the point where Mi. Phillips 
could pay you after he got the money from the : 
Government on those commissary sales ? 

A. After the assignment of the accounts receiv- 
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able he was to pay us the day he got the money 
from the Government. 

Q. And you were informed at that time that in 
some cases the Government was as late as 60 days in 
paying, were you not? 

A. That isn’t the way I was informed. 

Mr. Cullinan: Just a moment. 

Q. (By Mr. Rothert): Well, did Mr. Phillips 
make such a statement to you? 

A. He didn’t make it exactly that way. His 
statement was: ‘‘You know, there is billing errors, 
short payments and so forth and not always be paid 
promptly.”’ 

I said, I understood those matters and would take 
such information into account where occasionally 
he would go beyond [468] a normal period of pay- 
ment. \ 

Q. Did Mr. Phillips ever discuss with you that 
some sales had been turned over to him by the Hunt 
salesman without profit? 

A. No, he never did. 

Q. You didn’t write him any letters about his 
accounts, did you, after June of 1952? There is a 
letter of June—I am looking at the wrong date. 

The Court: June 30—no, that is 53. You wrote 
him letters in 53. [469] 

Q. (By Mr. Rothert): During the period from 
June of 1952, to May of 1953, you didn’t write Mr. 
Phillips any letters about his account, did you? 

A. I have no recollection of any such letters. If 
I did, they would be in the file. 
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Q. At any time did Mr. Phillips tell you that 
the Government sometimes was as slow as 30 or 60 
days in paying for the sales to the commissary 
stores ? 

A. As I stated before, he said there would be 
occasions when they would be slow. That is the gen- 
eral rule. 

Q. Did you tell him anything to the effect that 
in those cases he would nevertheless have to pay in 
10 days whether he got the money from the Govern- 
ment or not? 

A. Up to the assignment of the accounts receiv- 
able our terms were 10 days and only 10 days. He 
never had any provision or arrangement to pay be- 
yond the 10-day period. It was a very specialized 
controlled account and it was handled as such. 

Q. It changed at that point, didn’t it? 

A. It changed at that point. 

Q. Other than the 2 per cent 10 days entries on 
the invoices and what you told Mr. Phillips about 
it—I will withdraw that. 

Did you have any information during the time 
that Mr. Phillips was selling these accounts that his 
volume of business [470] was increasing? 

A. No, other than what would show on the 
ledger account. 

Q. The dollar amounts on the ledger card? 

A. That’s right. 

Mr. Rothert: J have no further questions. 
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Redireet Examination 
3y Mr. Rothert: 


Q. Mr. Church, I show you a letter dated June 
30, 1953, relating to the account, the assignment of 
accounts receivable. You sent that letter to Mr. 
Phillips? Lodi. 

@. In that letter you state 

Mr. Rothert: Your Honor, this letter is after 
the date of termination. 

The Court: It is already in evidence, isn’t it? 
It is Defendant’s Exhibit L. 

Mr. Cullinan: June 30th of 753? 

The Court: Yes, from Chureh to Phillips. 

Mr. Rothert: Yes. 

Mr. Cullinan: Yes, from Chureh to Phillips. 

The Court: You have got it marked as Defend- 
ant’s Exhibit L. 

Mr. Cullinan: Yes, your Honor. I thought that 
was another one. 

Q. I eall your attention to Defendant’s Exhibit 
Lin which it is stated in the first. paragraph: [471] 


‘With reference to vour account with us and 
the disenssions which vou have had with our 
Mr. Lentz, to say the least I am very disap- 
pointed in our collection results. There is owing 
to us at the present time $23,198.90, and to the 
best of our knowledge only a few thousand dol- 
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lars remains to be collected by you from the 
Government agencies to whom this merchan- 
dise was sold, which means you have collected 
over $20,000 of money belong to Hunt Foods, 
Inc., and have failed to account for it. All sales 
made to you under assignment of accounts re- 
ceivable which made you trustee for all monies 
for our account. You have had no authority to 
use any of this money for your own uses.”’ 


Now did you at any time prior to the termination 
have any conversation with Mr. Phillips with re- 
gard to the status of the payments under those ac- 
counts which had been assigned? That is, prior to 
April of 753. Did you have any telephone conversa- 
tions with him ? 

A. I’m sure I had a few telephone conversations 
but I can’t place the exact dates. 

Q. Did you have any telephone conversations 
prior to—do you know whether any were prior to 
the termination of Mr. Phillips? [472] 

A. No; immediately prior to the termination 
date my collection contact was through the Hay- 
ward office, and Mr. Steiger. 

Q. Mr. Steiger? A. Yes. 

Q. Anybody else at that office? 

A. No; I would send it either to Flynn or 
Steiger as the case may be. They were both equal 
in the collection end of it. 

Q. Did you have any meetings with Mr. Phil- 
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lips in the latter part of ’52 or early °53 regarding 
the status of his account ? 

A. None that stands out, no; he may have come 
into the office. 

Q. He may have, but you don’t recall? 

A. No. 

Q. Now, I hand you a letter dated May 8, 1952, 
from you to Mr. Phillips relating to the accounts 
receivable and ask you if that is a letter you sent 
to Mr. Phillips? A. JI did. 

Q. Iceall your attention to the middle of the next 
to the last paragraph: 


‘“‘T would appreciate it very much if you 
would continue to pay as many of these Govern- 
ment accounts within our terms as is possible. 
We will expect payment of those aecounts that 
require a longer time to pay immediately after 
you receive payment.’’ [473] 


Was there any discussion with Mr. Phillips at this 
time about the terms of payment on his account to 
you—to Hunt? 

A. There was. He said that he would need longer 
terms in some instances, but that for the most part 
he would continue to pay within 10 days. 

Q@. And what did you say? 

A. I said that’s the way I wanted it. That letter 
confirms what we discussed. 

Mr. Cullinan: I will offer this letter of May §8, 
1952, as our next in order. 
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(Whereupon, letter of 5/8/52 was received in 
evidence and marked Defendant’s Exhibit AR.) 


Mr. Cullinan: That is all. 
Mr. Rothert: No questions. 
The Court: That is all. 

Mr. Cullinan: Call Mr. Steiger. 


EDWARD STEIGER 
recalled as a witness on behalf of the defendant; 
previously sworn. 


Direct Examination 
By Mr. Cullinan: 


Q. Mr. Steiger, what products represent the 
bulk of Hunt Foods canned business ? 

A. Tomato sauce, tomato ketchup, peaches, to- 
mato juice, solid pack tomatoes. [474] 

Q. Those particular items represent the great 
proportion of Hunt Food’s products? 

A. A substantial portion of our volume. 

Q. Now, Mr. Steiger, in your capacity as a rep- 
resentative of Hunt’s in the Hayward office, have 
you had occasion at regular intervals to go around 
to the chain stores to observe prices of Hunt’s ar- 
ticles and other articles on the shelves? 

A. Yes. 

Q. Have you at any time noted the price of, let 
us say tomato sauce, on the shelf of a chain store? 

A. Yes. 

Q. Have you had any occasion—let us take S&W 
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tomato sauce—to note the price of S&W tomato 
sauce ? A. Yes. 

Mr. Cullinan: Strike that. 

Q. You have had occasion to note the price on 
the shelf of a chain of Hunt Foods tomato sauce, 
have you not? A” Yes: 

Q. At that time would you know the cost to the 
chain of Hunt Foods tomato sauce ? 

A. At what time, sir? 

Q. At the time you saw the item. In other words, 
let me ask you this preliminarily: You are current 
at all times on what Hunt’s was selling its products 
for—at what price it was selling its products to the 
chains, are you not? [475] 

A. That is part of my job. 

Q. When you observe a price of Hunt’s tomato 
sauce at a chain, can you tell the markup on that 
tomato sauce when you see the price on the shelf 
of a chain store? A. Pretty close. 

The Court: What are you trying to find out? 
Whether the witness knows what the stores sell the 
products of Hunt’s for? 

Mr. Cullinan: What the markup is. 

The Court: What they sell it for would aecom- 
plish that. Obviously he should know that. I don’t 
think you need to spend a lot of time laying a 
foundation. Ask him what you want to know. 

Q. What generally is the markup, from your 
observation, on Hunt’s tomato sauce? 

A. In ehain stores? 

Q. In chain stores. 
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A. I would say the average is three cans for 
21 cents. 

Q. I meant the percentage markup. 

A. Oh, the percentage markup. Hight to ten per 
cent regular weekdays; as low as cost or two per 
cent on weekends. 

Q. What about tomato ketchup? 

A. Ketchup would be a little bit higher. I would 
say ketchup would average around 14 to—maybe 
average 14 per cent weekdays; sometimes cost on 
weekends or 10 per cent. [476] 

Q. And what about, say, tomato juice? 

A. Tomato juice being a more competitive item 
would probably be not higher than 1624 per cent; 
perhaps an average 10 per cent markup, and at cost 
or below cost on a weekend if there were a special 
in that store. 

Q. Mr. Steiger, during the time that your sales- 
men were selling to the commissaries you had ocea- 
sion to visit the commissaries and go with salesmen 
at times to the commissaries, did you not? 

A. I went to Castle Air Force Base once and a 
couple of times to Presidio, San Francisco. I didn’t 
make a general practice of it, but I did visit a base 
or two. 

@. And the officers in charge of the various com- 
missaries changed from time to time, did they not? 

Ay Yes, ves: 

@. And at times when there is a change in com- 
missary officers is there a change in the line of prod- 
ucts that is put into the commissaries ? 

Mr. Rothert: I will object on the ground that 
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it calls for the conclusion and opinion of the wit- 
ness. 

Mr. Cullinan: From his experience. 

The Court: That is a pretty general question. 

Mr. Rothert: He only went to two of them. 

The Court: I would be here for a week going 
into every item and every different man. I will sus- 
tain the objection. [477] 

Q. (By Mr. Cullinan): Mr. Steiger, you testi- 
fied—this, if your Honor please, is just to get the 
record straight—you testified that after the accounts 
receivable were assigned you had never gone to Mr. 
Phillips to discuss the status of his account with 
him. Subsequent to that testimony we have dis- 
cussed the accounts receivable and trade accept- 
ances, and I ask you whether that testimony that 
you never went to Mr. Phillips’ office to discuss his 
accounts after the execution of the assignment of 
the accounts receivable was correct ? 

A. No, it was not correct, because I did visit 
Mr. Wellington Phillips’ office after the assignment 
of the account. 

Q. And for what purpose? 

A. For collection. 

Q. And without going into it at this time so that 
we won’t delay things, how many times vou visit 
him after the assignment of the accounts receiv- 
able? A. At least once. 

Q. And on that occasion was the conversation 
as you have related yesterday on the stand with re- 
spect to his account, the status of his account? 

A. Similar, yes. 
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Q. Do you know, Mr. Steiger, what proportion 
of Hunt’s products are represented by the items 
that you mentioned? You said they were a substan- 
tial part. Do you know the percentage of Hunt 
volume that is attributable to these items? [478] 

A. At least 80 per cent. 

Q. At least 80 per cent? 

A. At least 80 per cent. 

Mr. Cullinan: That is all. 


Cross-Examination 
By Mr. Rothert: 


Q. Is that 80 per cent on nationwide over-all 
sales or Northern California ? 

A. I ean speak only from our district in North- 
ern California. 

Q. On the other items of the Hunt line not men- 
tioned specifically by you, did you find that the per- 
centage of markup in chain stores was usually more 
than the items specified ? 

A. Slightly above, yes. 

Q. This one time you saw Mr. Phillips after 
the assignment of the accounts receivable, was that 
in 1952 within a month or two or three after the 
assignment ? 

A. It could have been, say, three months after 
the assignment. 

Q. Did you have anything to do with turning 
over to Mr. Phillips sales that salesmen had made at 
San Luis Obispo commissary and Hamilton Air 
Force Base commissary for him to handle? 
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The Court: This is another subject now which 
wasn’t gone into on direet examination, and if it is 
a subject will you tell me what the materiality 
is? [479] 

Mr. Rothert: The materiality is that they were 
turning over to Mr. Phillips accounts on which the 
priees had been fixed with no profit for him to as- 
sume the eredit of financing those orders at the 
very same time he was talking to them about 
‘“Hurry up and pay your aecount,”’ or during that 
general period. 

The Court: What do you mean by taking over 
the orders? 

Mr. Rothert: Well, the salesmen got an order 
from the Government and priced the order. Before 
it was filled it was turned over to Mr. Phillips and 
Hunt’s billed Mr. Phillips. 

The Court: And he filled it and was billed for 
the amount? 

Mr. Rothert: And he filled it and was billed at 
two per cent 10 days. 

The Court: Is that correct or not? 

A. That is correct in, at least, one instance. 

Q. (By My. Rothert): Wasn’t it correct in one 
instance that Hamilton and one instance at San 
Luis Obispo ? Aw “You aveeright, sim 

Q@. And that was at least not before the latter 
part of 1952? 

Mr. Cullinan: Can we have the date set? 

Mr. Rothert: San Luis Obispo in October and 
Hamilton Air Force Base in December of ’52. [480] 

The Witness: What is the question, sir? 
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The Court: Is that correct or not? Can’t we get 
along? 

The Witness: It is correct. 

The Court: It is awfully slow. 

Mr. Rothert: JI have no other questions now. 


Redirect Examination 
By Mr. Cullinan: 


Q. Mr. Steiger, the price in chain stores on the 
shelves, were they higher than those at commis- 
saries, at nearby commissaries ? 

A. Considerably. 

Q. Higher priced? A. Considerably. 

@. The chain store prices were higher than the 
commissary ? 

A. Considerably higher than the commissary. 

Mr. Cullinan: That’s all. 


Recross-Examination 
By Mr. Rothert: 


Q. You mean considerably more than the per- 
centages that you have testified to which was the 
difference between the Hunt prices and the prices 
on a chain store shelf? 

The Court: No, no, that isn’t what he means. He 
means the prices that were charged in the chain 
stores were higher than the prices charged in the 
commissaries. 

Q. (By Mr. Rothert): Considerably more. Was 
that difference greater than the percentage of 
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markup that you observed in [481] the chain stores ? 

A. Do you mean does the commissary take a 
greater markup than the chain store? 

Q. No. Did you sell to the commissaries and to 
the chain stores at substantially the same price? 

a. Yes. 

Q. Now, you say that the chain stores had a 
markup of certain percentages on certain items, 
you have already testified to that. Now, how much 
lower were the commissary prices on the shelf than 
the chain store prices on the shelf ? 

Mr. Cullinan: What particular item are you 
talking about? 

Mr. Rothert: These same items that he said 
there was considerably more difference between the 
prices. 

A. J would say about nine per cent, perhaps. 

Q. Nine per cent represents the difference be- 
tween what ? 

A. Between the eventual—the markup in the 
commissary as against the markup in the chain. 

Q. Do you mean the price in the commissary or 
the markup in the commissary ? 

A. The markup as well as the price. 

Q. Well— 

The Court: What difference does it make? They 
were sold at the same price to the commissaries as 
they were to the chain stores. [482] 

Mr. Rothert: Well, it only makes a difference— 
he said the difference in price at the commissary 
stores and the chain stores was considerably more. 
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Now, if they sold them at the same price to both, 
how could the difference in price be considerably 
more than the markup in the chain stores? It 
couldn’t be. 

Mr. Cullinan: That isn’t what he testified to. 

The Court: I don’t understand that. 

Q. (By Mr. Rothert): You said considerably 
more; what would you 

The Court: Obviously the commissary stores 
sold these same commodities cheaper than 

Mr. Rothert: Yes. 

The Court: Well, everybody knows that. 

Mr. Rothert: I know that. 

The Court: What is the point you want to 
make? 

Mr. Rothert: I want to find out what he was 
talking about when he said that this difference was 
considerably more. 

The Court: I didn’t understand the witness to 
say that. 

The Witness: I said considerably more, your 
Honor. 

The Court: You mean the commissaries charge 
more for the same merchandise than the chain 


stores ? 

The Witness: No, sir, the question was 

Mr. Rothert: The difference between the com- 
missary prices and the chain store prices. He said 
they were considerably [483] more. 

The Witness: I said the chain store prices were 
considerably more. 
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Mr. Rothert: Oh, I see. 
The Witness: Than the commissary. 
The Court: Well, anything else now? 
Mr. Rothert: No further questions. 
Mr. Cullinan: No further questions. 
Mie Court: That is all. 


(Witness excused. ) 


The Court: Now, you have got still something to 
present, I take it, to wind up the ease on either 
side ? 

Mr. Cullinan: Just a moment, your Honor. 

The Court: I think we had better put it over 
anyhow; you may want to make some argument, or 
something like that, finish up whatever evidence 
either side has. 

Two o’clock. Would that be all right? 

Mr. Cullinan: Yes. 


(Whereupon, an adjournment was taken 
until 2:00 p.m., this date.) [484] 


Friday, December 2, 1955—2:00 P.M. 


The Court: Have you any further witnesses? 

Mr. Cullinan: No, your Honor. 

When Mr. Cousins was on the stand I sought to 
bring out that there is in the industry a custom and 
usage in appointing jobbers under which the ar- 
rangement is terminable at the will of each. I did 
not make a formal offer of proof at that time al- 
though the colloquy indicates that that is what I 
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wanted to do. And if it is satisfactory with the 
Court to consider that colloquy at the time as a 
formal offer of proof I would not make one now. 
Otherwise, I would make a formal offer of proof. 

The Court: That is all right with me if it is with 
counsel. 

Mr. Cullinan: Thank you. 

Mr. Rothert: It is all right that we consider that 
as an already made offer of proof? 

Mr. Cullinan: Yes. 

Mr. Rothert: That is all right with me, yes. 

Mr. Cullinan: We have no further witnesses. 

Mr. Rothert: I will call Mr. Phillips. 


L. W. PHILLIPS 
recalled on behalf of the plaintiffs, in rebuttal; pre- 
viously [485] sworn. 


Direct Examination 
By Mr. Rothert: 


Q. Mr. Phillips, I will show you what purports 
to be an invoice from Hunt Foods, No. 40068, dated 
October 18, 1951. Is that an invoice that you re- 
ceived from Hunt Foods on or about that date for 
purchases from Hunt Foods? A. That ie 

@. In the amount of what? A. $910. 

@. I hand you a check of Wellington Phillips 
Company, No. 2224, dated—it looks hke 11/2/51. 

A. That’s right. 

@. And ask you what that is? 

A. This check is in payment for this invoice. 
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Q. For invoice 40068 ? Ae Yes, siz. 

Q. On the back of it it has the endorsement of 
Hunt Foods, Inc., dated November 8th, 1951? 

A. Yes, sir. 

@. And invoice No. 41430 of Hunt Foods, Ine., 
in the sum of $140.25, dated October 31, 1951. 

A. Yes, sir. 

Q. Check of Wellington Phillips Company, No. 
2260, dated November 21, 1951, in the amount of 
$140.25. Is that check [486] in payment of invoice 
No. 41480? Be. “Yess sm. 

Q. That has endorsements dated November 24, 
1951, of Hunt’s Food, Inc. 

Mr. Rothert: I would like to offer those in evi- 
dence, your Honor. The only purpose is to show 
that the dates of payment were later than the dates 
shown on this summary schedule introduced this 
morning by the defendant and to show that in some 
of the very early payments by Mr. Phillips the pay- 
ments were made substantially longer than ten days 
after invoice rendered. 

The Court: You mean in that respect you correct 
the dates specified in the schedule? 

Mr. Rothert: Yes. 

The Court: <As one exhibit? 

Mr. Rothert: One exhibit. 


(Whereupon, documents referred to above 
were marked Plaintiff’s Exhibit No. 11 in evi- 
dence. ) 


Q. (By My. Rothert): I will show you Plain- 
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tiff’s Exhibit 10 for identification, copy of a letter 
dated July 28, 1952, addressed to Hunt Foods, Ine., 
attention of Mr. Miller, Sales Manager, and ask 
you what that is? 

A. That is a letter written to Hunt’s Foods in 
Los Angeles, attention Mr. Miller, relative to a con- 
versation. 

Is it a letter 
Yes, sir. 
that you had something to do with? 

I wrote it; my secretary typed it. 

Was it mailed on or about that date? 

Yes, sir. 

rie Rothert: I would like to offer that as Plain- 
tiff’s next in order. 

The Court: What is the date? 

Mr. Rothert: July 28, 1952. The contents in it 
are not—it isn’t of any importance here; I just 
wanted to show another letter sent to Mr. Miller of 
which he has no recollection or copy. 


[487] 


>OPOPrO 


(Whereupon, document formerly marked for 
identification was received in evidence and 
marked Plaintiff’s Exhibit No. 10.) 

Q. (By Mr. Rothert): Mr. Phillips, in any o@ 
the discussions you had with a representative of 


Hunt’s Foods about your account, did anybody 
make a statement to you in substance that if 


you 
Mr. Cullinan: Just a minute. I suggest that the 


witness be asked to tell any conversation without 
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being suggested the substance of some eonversa- 
tion. I think the witness’ own words as to what the 
eonversation was would be the best way 

The Court: It looks lke you are starting out 
by leading [488] him on something, unless what you 
are asking him to do is to controvert something 
that some other witness testified to. You can then 
refer to a particular matter. J don’t know what you 
have in mind. 

Mr. Rothert: Otherwise, I would have to ask 
him to repeat every conversation he had, and then 
in the absence of something it would appear that 
nothing was said. 

The Court: It would not be leading, I don’t 
believe, if the question were put in the form: at any 
time did you ever make suech-and-such a statement ? 
Js that what you have in mind? 

Mr. Rothert: Yes, it is, your Honor. 

The Court: Suppose you reframe the question. 

Q. (By Mr. Rothert): In any conversation you 
had with a representative of Hunt Foods did any 
representative or didn’t anv representative ever 
make a statement to you that if you didn’t pay 
your aceount faster than vou were then paving it, 
you might not be allowed to purchase any more of 
Hunt’s Foods products? 

A. The statement is that I might not be able to 
purehase any more? That was never made to me. 

Q. In any such conversation did a Hunt's rep- 
resentative make a statement that vou would not 
be able to purchase Hunt foods any more if vou 
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didn’t pay up your account more promptly? [489] 

A. No. 

Q. In the times that you talked to Mr. Church 
about your account did you or did you not at any 
time state to him that you would continue to pay up 
most of the invoices within the ten day period? 

A. That I would continue to pay up most? 


Q. Yes. A. No. 
Q. Did you ever talk to Mr. Flynn or Myr. 
Flynn’s office in Hayward? A. Yes, sir. 


Q. You talked to him in his office about how 
many times, approximately ? 
In the course of our arrangements? 
Well, let’s say just in the fall of 1951. 
Possibly a half dozen. 


oror 


Now did you got out during the noon recess 
to examine any prices at the Safeway Store on 
Market Street here? 

A. I did, sir—the largest Safeway Store there is. 

Q. You mean there is in San Francisco? 

A. There is, period. That is their largest store. 

Q. What prices did you look at—the prices for 
what items? 

A. Tomato sauce and 244 Hunt’s solid pack 
tomatoes—Hunt’s tomato sauce 8-ounce. 

Q. What was the shelf prices of those two 
items? [490] ‘ 

A. The shelf price at the present moment on 
Hunt’s tomato sauce in the Safeway Stores at 
Duboce and Market is three for 22, 88 cents a 
dozen, $5.28 a case. Their cost is $4.50. The gross on 
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the selling price is 15 per cent, a gross on the cost 
of 19. On Hunt’s solid pack tomatoes 

Q. What was the price on the Hunt’s solid pack 
tomatoes ? 

A. The Hunt’s solid pack tomatoes were 25 
cents, $6.00 a case, 24 cans in a case. Their cost 
today is $4.60, a gross on the case of $1.40, a gross 
on the selling price of 23'4 per cent, a gross on the 
cost of 29 per cent. 

Q. In your analysis of sales to the Alameda 
Naval Air Station which you testified about the 
other day, the average number of cases per item 
sold in a 12-month period, what percentage of the 
total sales during that 12-months period is repre- 
sented by tomato juice, peaches, tomatoes and 
tomato sauce? A. Thirty per cent. 

Mr. Cullinan: You are asking for the _per- 
centage of sales at the Alameda Air Station that he 
made in that one year? 

Mr. Rothert: Yes, based on the average monthly 
volume that he testified to previous. 

Mr. Cullinan: What I want to find out, are vou 
talking about specific amounts or estimated 


amounts ? 

Mr. Rothert: You will remember he took the 
entire sales for 12 months of each item and divided 
it by 12 to get the [491] average number of cascs 
of every item per month, and I would submit that 


since each item is divided by the same number, 12, 


titties 


that the total sales in the year would end up with 
the same percentage. 
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Q. That is 30 per cent of what? 

A. Thirty per cent of—the figure is figured this 
way 

Q. You say that represents 30 per cent of what? 

A. Of the total volume. 

Q. Of the total volume 

A. Each month. 

The Court: The total volume of what you sold 
to them? 

A. Yes, sir, of the 54 items, yes, sir. 

Q. (By Myr. Rothert): Now during the time 
from, say, the beginning of 1952 until the time of 
termination, did you have funds in your business 
available to pay the Hunt’s invoices substantially 
faster than you did? A. No, sir. 

Q. There has been testimony about a sale at 
San Luis Obispo and one at Hamilton Air Force 
Base that was turned over to vou. In those par- 
ticular sales did vou make the sale yourself? 

A. No, sir. 

Q. Did you have anything to do with the pricing 
of the items? A. No, sir. 

Mr. Cullinan: If your Honor please, I don’t 
think this [492] is proper rebuttal. The witnesses 
for the defendant have not gone into what was sold 
at Camp San Luis Obispo or who arranged for 
the sale. 

The Court: But I thought that Mr. 

The Witness: Steiger. 

The Court: One of the last witnesses did testify 
there were two transactions. 
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Mr. Rothert: Yes. 

The Court: IL think it was Mr. Steiger; two 
places that were taken over, as it were, from 

Mr. Cullinan: That testimony was put in as part 
of the plaintiff’s case when he ealled Mr. Steiger. 

Mr. Rothert: Well, that happened this morning. 

The Court: Jt is already in and it hasn’t been 
disputed, so what is it you want to establish? 

Mr. Rothert: I want to bring out that some of 
the items on each of those sales Mr. Phillips had to 
sell to the commissaries at a price less than he had 
to pay Hunt Food for it so that it made him lose 
money on certain items in those sales. 

The Court: Well, what were the cireumstances 
under which he took over these particular sales’ 
Why was that done? What is the significance of the 
details of them? 

Mr. Rothert: As I understand it, Hunt Foods 
continued to sell to Hamilton Air Force Base and 
that Mr. Phillips [493] consented to that, and then 
Hunt Ioods eventually asked him if he would take 
it over; on that Mr. Steiger testified when they sort 
of paved the way. 

The Court: Yes, I understand that, but I mean 
what is the importance of going into the detail of 
it? This is not an accounting proceeding. 

Mr. Rothert: It means that at the time—this 
happened to be in the fall of 1952, one in October 
and one in December—that the defendant claims 
Mr. Phillips was getting pretty bad on his credit. 
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They turned over transactions to him that not only 
make him lose a little money but that he has to 
finance himself for Hunt’s, in effect. 

Mr. Cullinan: There is no claim by the defend- 
ant that he had to take that over. 

Mr. Rothert: So there would be a small con- 
tribution to the state of the account. 

_ The Court: How did it come about? Do these 
transactions amount to much? 

Mr. Rothert: Do they amount to much? One is 
$2,000 and the other is 

The Court: It hasn’t been developed how that 
came about. Counsel have made some statements 
about it but I don’t know what evidence there is as 
to the circumstances under which the plaintiff as- 
sumed these accounts, if it has materiality. 

Q. (By Mr. Rothert): What happened, what 
were the [494] circumstances when you took over 
this sale to the Hamilton Air Force Base? 

Mr. Culhnan: If you Honor please, I submit 
that this is not proper rebuttal 

The Court: Well, I agree with you that it is 
not proper rebuttal. It is not something that you 
produced. It is not rebuttal to rebut something that 
counsel himself develops affirmatively on cross-ex- 
amination. 

Mr. Cullman: There was no contention in the 
evidence thus far one way or another as to why it 
was taken over. No evidence was introduced one 

av or the other as to whv it was taken over. 
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The Court: There has been reference to it and 
I think that—oh, I will ask the questions myself. 
The Witness: O.K. 
The Court: Counsel won’t be responsible for it 
and then you can take objection to it if you wish. 
The Witness: Yes, sir. 
The Court: JT want to get through with the testi- 


mony. 
Q. How did you come to take over these two 
accounts ? A. Hunt’s asked me to. 


Q. Well, Hunt asked you to. Who asked you to? 

A. Mr. Steiger. 

Q. Why? 

A. Because he wanted his salesmen to call on 
somebody else [495] and us to service the account 
as we did the rest of the accounts. 

Q. Those were the only sales that had then been 
made by Hunt’s own salesmen at that time? 

A. Yes, sir. 

Q. And if you took that over that cleared the 
deck, as it were? 

A. Except one account, and that was given to 
me on the last trip there, the Mare Island Naval 
Shipyard. 

Q. That is the other one that is referred to? 

A. The third one. 

Q. The third one? Als” Yos, Sir. 

Q. And what were the amounts of these three 
transactions ? 

Mr. Rothert: Well, I don’t know Mare Island. 
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I don’t have that segregated out, but three thou- 
sand—— 

The Court: Are they substantial or are they de 
minimus ? 

The Witness: $3,000. 

Mr. Rothert: We are not contending that he 
lost a lot of money on them but that he handled 
these accounts without making any profits. 

The Court: You have made the contention that 
they were either the same price that he was being 
charged for them or less in some instances. You said 
that. Is that the fact? 

Mr. Rothert: I said a number of the items were 
less than [496] what he was being charged for them. 

The Court: What does that amount to? 

A. Very small. 

Mr. Rothert: Very small? 

The Witness: Very small, infinitesimal, 10 or 
15 cents a ease or 5 cents a case. 

Mr. Rothert: De minimus. 

The Court: It doesn’t amount to much? 

A. No, sir. 

Q. (By Mr. Rothert): When were you asked to 
take over the Mare Island account? 

A. At the time of Mr. Steiger and my eall there 
in the early part of April or around the Ist of 
March. 

The Court: What year? 

A. 1953. 

Q. (By Mr. Rothert): Did you have any con- 
tact with Mr. Miller in the summer of 1952? 
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A. Did I have contact with Mr. Miller in the 
suminer of 752? 

Q. Yes. A. Yes, sir. 

Q. Did you talk to him? m. “Wes, sir. 

Q. What was the subject of your discussions— 
your sales to the commissaries ? 

A. Yes, sir. [497] 

Q. Or something else? 

A. Sales to the commissaries. 

@. Sales to which commissaries? 

A. Northern California. Did you say the sum- 
mer of °52? Is vour question the summer of ’52? 

Q. Yes, it was. 

A. Well, that was wrong. J thought you meant 
Ol. ’52 I talked to him about—— 

Q. I show you this letter which is Plaintiff’s 
Eixinbit 10. At about that time in July, 1952, did 
you ever talk to Mr. Miller as distinguished from 
writing him that letter? A. Yes, sir. 

@. About what? 

A. About the sales to overseas bases after Mr. 
Reid had left. 

Q. Who initiated the subject of the sales to over- 
seas bases? 

The Court: This is a collateral matter, isn’t it, 
counsel? Why bother with it? 

Mr. Rothert: I have no further questions, your 
Honor. 
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Cross-Examination 


By Mr. Cullinan: 


Q. Mr. Phillips, when you were asked to take 
over the Hamilton sales, the sales to the Hamilton 


commissary A. Yes. 
Q. did you object to that? 
A. No. [498] 
Q. You were glad to get it, weren’t you? 
A. Sure; it is another account. 
Q. Do you know of your own knowledge when 


Mr. Reid left Hunt’s? 

A. I do not, sir. 

Mr. Cullinan: No further questions. 

Mr. Rothert: No questions. 

The Court: Now, gentlemen, does that conclude 
the evidence on both sides? [499] 

Mr. Rothert: Your Honor, I have another wit- 
ness here that is entirely corroborative, and if I 
may state what it is, it wouldn’t be necessary to put 
him on. Mr. Clark Turner, a food broker, inde- 
pendently of Mr. Phillips, checked the prices of 
those same prices that he just testified about today 
during the noon recess and so it would be entirely 
corroborative of the prices that Mr. Phillips told 
us about. 

The Court: There is no dispute about it. I take 
it that that’s correct. 

Mr. Rothert: The plaintiffs rest. 
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The Court: You want to present this motion 
now, counsel ? 

Mr. Cullinan: Be glad to present it now, or in 
writing, whatever your Honor wishes. 

The Court: Well, I would rather have you do it 
now; sinee it is practically a factual case, I would 
like to hear from you, having the facts clearly in 
mind. 

Mr. Cullinan: Your Honor please, under all the 
evidence in this case there is no contract such as 
contended for by the plaintiffs. I think it is quite 
evident from all the evidenee in this case that 
there was no contract for any ten-year term. The 
plaintiff testifies that he made such an arrangement 
with a dead man. The witnesses who were present, 
he says that Mr. Steiger was not present at all of 
the times. Mr. Steiger never heard ten years men- 
tioned. [500] Mr. Mears, his own witness, and sub- 
sequently an employee of the plaintiff, testified that 
there was no mention of a ten-year period at that 
conversation. So I think under all the evidence 
there was no such contract as contended for bv 
plaintatt, 

I think the evidence shows that the arrangement 
with this plaintiff was that we would sell goods to 
him and he would resell to the commissaries and 
we would not have our salesmen selling to the com- 
missaries. 

Now, that’s the whole arrangement between the 
parties. The first time, the evidence has shown, the 
first time that this plaintiff ever claimed to have 
a contract such as he is claiming here now, was 
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after Mr. Flynn’s death, and then only after he 
was being hard pressed for the payment of these 
accounts. And the evidence shows that the arrange- 
ment between the parties—under the arrangement 
between the parties, this man was to pay for the 
goods within ten days, and that he didn’t pay for 
the goods, and at the time of the termination and 
for some months prior to that, his indebtedness had 
been building up until finally there was nothing to 
say we can’t deal with a man who can’t pay us for 
the goods; we will get somebody else than can. 

I think on the question of the contract it is clear 
that there is no such contract as is claimed by the 
plaintiff in this action. [501] 

Now, there is no showing, too, that Mr. Flynn had 
any authority to enter into any such contract as is 
contended for by the plaintiff in this action. He 
had no authority from any officer, and Mr. Phillips 
never dealt with any officer of the Hunt Company. 

The evidence also shows that under the arrange- 
ment between the parties, Mr. Phillips had no spe- 
cific obligations. He wasn’t required to purchase 
anything from the defendants. If he sat back and 
didn’t order one ease from the defendant, there 
wasn’t a thing the defendant could do about it. 

He testified that he had no minimum require- 
ments; he testified that he was free, if he wanted to, 
to continue his bidding business. He testified that 
he cut down his bidding business; he was not re- 
quired to cut down his bidding business. If he didn’t 
eut down his bidding business, there was nothing 
that Hunt Foods could do about that. And so on 
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the question of mutuality, which is an important 
one here, all the plaintiff had to do, the defendant 
had to sell to the plaintiff if the plaintiff ordered 
something. But there was no duty on the plaintiff 
to order as much as one case from this defendant. 

The statute of frauds, of course, we have raised 
here. The plaintiff—even just taking the plaintiff’s 
testimony alone—has not established any grounds 
for an estoppel to plead the statute of frauds. To 
raise an estoppel, he has [502] to show that he 
suffered some unconscionable harm. Now, what he 
claims is he didn’t make much profit in his year of 
operation. But that is not an wneonscionable harm 
under the decisions. 

He did not abandon his business; he was not re- 
quired to abandon his business. He said he cut 
down some of his other, his bidding business. But 
eutting down under the cases, which we have cited 
in the memorandum on file, on the occasion of our 
motion to dismiss, the giving up of prior employ- 
ment or a prior business or operating at a_ less- 
than-profit under the decisions is not an unconscion- 
able hardship and does not entitle the plaintiff to 
assert an estoppel as against the statute of frauds. 

Now, of course, the estoppel to plead the statute 
of frauds apples really to the level where Flynn 
is dealing with the plaintiff. Now, even if there 
were enough to establish an estoppel—let’s say 
Flynn was an officer of the corporation and that 
the plaintiff had actually suffered some unconscion- 
able harm, the question of estoppel then would be 
the only question. But now, Flynn, not being an 
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officer of the company, had to have an authority in 
writing to enter into the contract that the plaintiff 
elaims was entered into, and in the absence of that 
authority, any representation made by Mr. Flynn 
to the plaintiff could not bind the corporation, be- 
cause Mr. Flynn was not authorized [503] to make 
that kind of a contract and the representation of 
the agent, assuming that there were such, would not 
be enough to bind the company. 

The Court: That point, of course, would only be 
applicable if the case stands or falls upon the claim 
that the contract was in terms to be performed more 
than a year after. 

Mr. Cullinan: Yes. 

The Court: Distinguished from a contract that 
might extend to that period, but was not by its 
terms to be performed for a period more than a 
vear. 

Mr. Cullinan: It would extend, too, your Honor, 
to a contract if it were held that what they were 
negotiating for or agreed to was a contract for a 
reasonable period of time. If that reasonable period 
of time was more than one year, then it would be a 
contract for more than one year and would come 
within the statute. If the reasonable time is less 
Ln "eV car —— 

The Court: JI don’t know what the California 
authorities are on that. I read your memorandum 
in connection with the motion; I don’t think that 
that point was covered. I am not familiar with what 
the California authorities held, if there are any, on 
that subject. 
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Mr. Cullinan: Well, it is how long is the con- 
tract. to continue; if it is to continue [504] 

The Court: In other words, a determination of 
what is a reasonable time might not be a determina- 
tion that could be made at the time the contract 
starts, because if you determine what is a reason- 
able time from all the facts and circumstances, vou 
may have to take into account facts and circum- 
stances that were not in existence at the time that. 
the contract was entered into. 

Mr. Cullinan: Of course, the question 

The Court: It depends on the nature, of course, 
of the contract. 

Mr. Cullinan: The question is what did the 
parties agree to. If they agreed at the time to a 
contract for a reasonable period of time and if the 
reasonable period of time is more than one year, 
then they agreed to a contract that cannot be per- 
formed in one year. 


The Court: Well, of course, there is one aspect 
of the ease which would indicate that the arrange- 
ment was entered into with no time specified. 

Mr. Cullinan: Yes, with no time specified, in 
which case it would be terminable at will. 

The Court: Not necessarily. It depends on the 
nature of the contract and what it is that the parties 
were agreeing to do. It might be a contract that was 
intended to exist for a reasonable time under all of 
the circumstances of the relationship that is created 
by the parties at the [505] time. 

Mr. Cullinan: DuPont v. Clearborn, an Eighth 
Circuit case, 64 Fed. 2d 255, pointed out that jobber 


524 Hunt Foods, Inc., etc. vs. 


or dealer arrangements wherein no time is specified 
are arrangements that are terminable at will. 

The Court: I think the rule, whatever it is in 
that case, has to be determined on the basis of what 
the case was before the Court. I don’t think any 
court could lay down a rule in every case that would 
be true. 

Mr. Cullinan: But certainly, taking all the evi- 
dence in this case, there is no evidence that the 
parties, first, none that they agreed for any ten 
years or any said number of years. Secondly, there 
is no evidence to show that they agreed this would 
continue for a reasonable period of time. All the 
evidence shows is that Phillips wanted to be a job- 
ber to sell to the commissaries. Hunt’s said, ‘‘O.K.; 
you can sell to the commissaries. We will sell to you 
and you can resell to them.”’ 

The Court: I think you have to assume, I think 
you have to start out with the assumption it was a 
contract which was mutually advantageous. I don’t 
put too much faith in the idea that this was some 
suppliant that came to get a handout and was just 
a good-natured act on the part of the Hunt people 
to enter into this arrangement. It was an arrange- 
ment that had mutual advantages to them, each 
having [506] some benefits and some burdens in 
connection with it, whatever the relationship was. 
I think that is only fair. 

Mr. Cullinan: Well, I think business men when 
they enter into any arrangement 

The Court: Whenever there is a controversy, 
one fellow says, oh, the other fellow did nothing; 
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he is no good; he heat his wife, or something. That’s 
always what you find in these lawsuits when there 
is a disagreement afterwards. But usually, when 
business men get together, they at least think, when 
they enter into the contract, that each of them is 
going to get some advantage. 

Mr. Cullinan: I think that’s so, and I think that 
a jobber is willing to take a risk—most of them 
do—when they get into something that they think 
they are going to make some money out of it and 
they are willing to have it. 

The Court: I don’t want to interrupt your argu- 
ment, because I will give you more, or course, time 
in connection with this, but we are taking a long 
time on a matter that seems to me maybe shouldn’t 
have been in court, that it was a matter that busi- 
ness men ought to have sufficient capacity to adjust 
between themselves, these kind of sorry cases where 
a lot of technical questions come into the case. 

Personally, my feeling in the matter is that there 
are grave legel obstacles, which may be overcome— 
{ don’t know—to the plaintiff’s recovering, but I 
don’t think he got a [507] very good deal from the 
Hunt Company, because he built up a business there 
which they spoke of, as I mentioned before, in 
glowing terms and when things were moving along 
pretty well. His account, it is true, had a big debit 
side to it, but it was being built up and Hunt was 
gettimg twice as much business as they got before. 
Because the grass looked greener in this bigger 
field, why, for that reason they suddenly shut him | 
off and legally they may be right. I only mention 
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this because I think this is the kind of business 
controversy that deserves a less technical and per- 
haps more equitable and perhaps a little sentimental 
consideration in working this out. 

Mr. Cullinan: Well, of course, the provision of 
the 

The Court: J know. You think on the side of 
Hunt’s that this is an afterthought and he couldn’t 
pay up the full balance of the contract so he 
jockeyed up this idea of suing Hunt for it. Well, a 
lot of times that’s what lawyers are for. I know, at 
least in my experience in practicing law, sometimes 
a man doesn’t realize that maybe he has some kind 
of a claim until he is pushed hard and then he goes 
to a lawyer—usually it is long after the barn door 
is shut—and maybe his belated advice then appears 
to the other side, sometimes, because it is belated, to 
be wholly unmeritorious. What I have just said, 
Mr. Cullinan, is not very much on the legal side of 
the case, I appreciate that. [508] 

My. Cullinan: Well, on the same side of the ease, 
not the legal side, your Honor, on the other hand, 
Hunt’s is not in the business of being a banker for 
some jobber. They tried to go along with this man. 
He got way behind in his accounts. 

The Court: Let me interrupt you. If I thought 
that was the reason why this relationship was dis- 
continued, I would not have made the remarks I 
made. J think the truth of the matter is, and I can 
only judge that from what I hear, and maybe there 
ave other things that I don’t know anything about, 
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but from what I have heard here, I am satisfied that 
the status of the account had nothing whatsoever 
to do with the ending of this man’s activities with 
the company. It came about because they had an- 
other method of handling it that they thought was 
more profiitable and a better way of handling it, 
and it’s their right to do that. But that was the 
reason for it, because Mr. Miller and one of the 
other men had no hesitancy in saying that the status 
of the account was not mentioned as the reason, to 
Mr, Phillips, in discussions, for the discontinuance 
of the thing. His account had a larger debit balance 
than it had in the early stages of it, but that 
amount, as I looked over the statement, was an av- 
erage that had gone on for a long, considerable pe- 
riod of time before the Hunt people decided to enter 
into this larger activity with respect to the sales to 
the commissaries, [509] but I don’t think that had 
anything to do with the matter. 

Mr. Cullinan: Well, they had triedto work out 
various arrangements; they had tried that accounts 
receivable device, which didn’t work out. As the 
evidence shows, he did make promise of payments, 
correspondence is full of promises. 

The Court: He was about three or four months 
behind, there was long periods of time there in the 
collections, and I think Hunt knew that, and it was 
worth something to them, must have been, to have 
this business increased. All that was involved there 
was interest on their money during that period of 
time and I suppose if any business was worth that, 
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worth getting for them, that that could have been 
absorbed in the cost of doing the business. 

But I must apologize for taking so much time 
talking about a non-legal phase of this case. I have 
seen before cases where business men get into these 
quarrels where they would be better, and sometimes 
they do, even in the court and after litigation, to 
dispose of them themselves. 

As I see the legal problems in the case, the main 

problem, of course, is what was the contract or 
agreement or understanding that was had, what is 
the truth of that, and secondly, the question of— 
depending upon what was the actual agreement, 
what law applies, and then if, under any of [510] 
those segments of the case, it would appear that 
there was a contract which has legal validity to it 
and it was breached, what, if amy, damage did the 
plaintiffs suffer. All three of those things present 
some difficulty in figuring out. 
- I just made this statement to you, Mr. Cullinan, 
so as to save argument about the facts of the mat- 
ter because if this was a contract that was for a pe- 
riod of years, if the Court accepts that statement 
of the plaintiff as being what was said at the time, 
then you have the legal problem of whether or not, 
as you have argued, there was sufficient to show 
that that agreement is taken out of the statute of 
frauds. 

If, on the other hand, the Court were to accept 
the theory of fact to be, the truth to be that they 
went into this arrangement and he was given this 
exclusive jobbing status and no time at all was spe- 
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cified, as to what legal relationship resulted from 
that. 

Mr. Cullinan: Yes. 

The Court: Since there was no corroboration of 
the plaintiff’s statement with respect to this long 
term contract, I’m more inclined to think that there 
was no time specified, that this contract was, by its 
very nature—I should say—or relationship—by its 
very nature was one that would extend for a sub- 
stantial period of time and that a substantial period 
of time would be a reasonable period of [511] time 
in view of what the plaintiff was undertaking to do 
and the knowledge of the defendant of what he was 
undertaking to do, that it was an arrangement that 
both sides anticipated would run for a substantial 
length of time, and the best evidence of that is that 
it did run for a year and a half and then was dis- 
continued because, as I say, some more rosy pieture 
was opened. 

Mr. Cullinan: Well, of course, whatever ar- 
rangement they had, this plaintiff had breached it 
by not making the payments because certainly his 
statement that the credit manager, hardly knowing 
the man and having a 1950 statement that covered 
three months, saying to him, ‘‘Pay when you are 
able; there’s no credit limit,’’ that is just a totally 
unbelievable statement. A credit manager wouldn’t 
last very long if he were to make that kind of a 
deal. 

The Court: I don’t think the relationship de- 
pends necessarily on what the credit manager said. 
It is what they did that indicates, at least that was 
the way they were proceeding, that there was some 
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dissatisfaction on the part of Hunt’s that more 
prompt payments weren’t being made but they still 
continued to carry on, and I think there was some 
recognition that there were difficulties, that a man 
that had a large amount of capital wouldn’t need 
to go; they couldn’t get someone, In my opinion, 
that would carry on the kind of pioneering work 
that had been done to make some [512] money out 
of this thing—they couldn’t get that arrangement 
with some fellow that had fifty or a hundred thou- 
sand dollars; he didn’t need Hunt’s to enter into 
that kind of an arrangement. So it necessarily 
meant someone had to pioneer for a while and that’s 
what happened here. [512-A] 

Mr. Cullinan: Yes, the plaintiff who wants to 
pioneer should have resources to do it and shouldn’t 
depend on the defendant to finance him, and that’s 
what it developed into. 

The Court: I don’t know if I would agree with 
you. That’s the very cold point of view of the 
hardheaded didatic credit manager. I sympathize 
with that point of view; he has a special job to do. 
But it doesn’t necessary follow as a matter of busi- 
ness that that’s so. 

Vell, I don’t know whether that has been helpful 
or not. If you would prefer to write authorities on 
the legal aspect of this matter 

My. Cullinan: Well, I think there are so many 
involved, the easier way to do it, so that your 
Honor would have each point and all the authorities 
pertinent 
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The Court: I think you might concentrate on 
the question of whether the contract that was to be 
performed within a reasonable time, what is the 
application of the law to that, and also I think it 
would be well to point out that if there is a breach, 
have damages been shown. 

Mr. Cullinan: Yes. 

‘hes Gourt: Jt is a very difficult question. 
Authorities have all recognized for a long time that 
is a difficult question. There may be some evidence 
here that would warrant inferring that there would 
be some profits here of an accumulative nature in 
the future. [513] 

My. Cullinan: There is, of course, also the ques- 
tion here as to whether there was any kind of a 
contract at all, whether it was just a_ business 
arrangement that either party could terminate. 
That’s one of the legal questions. 

The Court: It is a question of how you use the 
word ‘“‘contract.’’ A layman always thinks of a con- 
tract as a piece of paper that has got some writing 
on it, but of course there are other kinds of eon- 
tracts. We can refer to it as a relationship under 
which the parties agreed to certain mutual obliga- 
tions. In a general sense it is still a contract, if it 
has mutuality to it, if it complies with the statutes, 
such as the statute of fraud, or otherwise by other 
law taken out of reach of the statutes. 

Mr. Cullinan: Of course, the questions here are 
whether there was a contract for any period of time, 
whether there was a contract for a reasonable time, 
or whether there was no contract at all for any 
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period of time, just as an arrangement to make 
some sales to a man who is going to resell them. 

The Court: Well, if that were the situation J 
would agree with you, but the evidence in this 
case, it seems to me, is pretty convincing this wasn’t 
just a case where a man was buying merchandise 
from somebody, isn’t a suit for a purchase price of 
something of that sort. This is an arrangement by 
which, for certain considerations, the man was given 
exclusive representation on the part of Hunt’s to 
sell exclusively, and [514] no one else, as their 
jobber, to the commissaries. So it’s more than just 
a relationship, more than just a situation to buy and 
sell merchandise one to the other. 

Mr. Cullinan: Except, though, your Honor, we 
don’t say at one and the same time—— 

The Court: If that were the case, I don’t think 
we would be here, because Hunt’s must have a 
thousand customers, more or less. They don’t do 
business with them on a relationship that existed 
here. 

Mr. Cullinan: We don’t say to them, though, by 
the same token we don’t say to them, ‘‘Now, you 
must stop all your other business.’’ 

The Court: No. 

Mr. Cullinan: ‘‘And just concentrate on work- 
ing for Hunt’s.”’ 

The Court: But the evidence does show that 
Hunt’s felt that it was too costly to them to have 
their own salesmen representing them in these 
transactions with the commissaries, that there was 
an advantage to them to take their own salesmen 
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off and to handle this business which they thought 
might be developed into a profitable business by a 
man, as a jobber, who, buying from them, would 
build up that business with the commissaries. They 
must have considered that, because they sent these 
notices out explaining why they were doing it to 
the commissaries. [515] 

Mr. Cullinan: Those notices, of course, were like 
a calling card; they Iet a person know L’m selling 
Hunt’s products in this particular establishment. I 
don’t think that that bulletin has anv more status 
than an ordinary calling card, that a man goes in 
and he says, ‘‘I am representing Hunt’s and sell- 
ing Hunt’s products.’’ But Hunt’s reason, ob- 
viously, for starting with Phillips was not that it 
was so costly for them to handle the commissary, 
they just wanted to make their salesmen available 
for other work. 

The Court: It was to their advantage; I wasn’t 
using the term ‘‘costly’’ in the dollars and cents 
sense, but merely that it was time, other elements, 
not worth their while. So therefore they were at 
least amenable—they may not have been seeking 
this arrangement, but they were amenable to it and 
they considered it to be an arrangement that added 
advantages to them. 

Mr. Cullinan: I think Hunt’s wouldn’t go into 
any arrangement if they didn’t think they were 
eoing to get some advantage from it in one form or 
another, of course. I will be glad to submit [516] 

The Court: Would it be satisfactory to you, 
eounsel, to write a brief? 


re) 
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Mr. Rothert: J am not sure I understand what 
the proposal is. I am waiting my turn. I know that 
your Honor doesn’t wish a full dress argument on 
the facts and I won’t impose on your Honor’s time 
or attention; but I did have a feeling of misgiving 
here after listening to the discussion on the facts, 
and J am wondering whether your Honor would 
arrive at some definite decision on the facts in his 
mind without my having a chance to make some 
presentation. 

The Court: Whatever I have expressed on the 
facts is favorable to your client. 

Mr. Rothert: Yes, I understand, although 

The Court: I make no bones about telling vou 
that. It is the legal question that bothers me. 

Mr. Rothert: I recognize that, your Honor, but 
what I mean is I don’t agree at all with what Mr. 
Cullinan states as to what the evidence shows on 
the fact, and I wouldn’t want to burden the Court 
with addressing myself to the facts if it isn’t going 
to be of any help. But I am willing and I am 
anxious to present any type of written memoran- 
dum or otherwise that your Honor thinks will be 
of assistance in determining the issues in the ease. 
And whether it will be presented in the usual form 
of plaintiff opening or whether it will be presented 
as a matter of a motion to dismiss so that the [517] 
defendant opens, it makes no difference to me. 

The Court: J don’t care either in that regard. 
J think that really the matter arises on the defend- 
ant’s reserved motion to dismiss the case, because if 
the motion to dismiss is granted that disposes of the 
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case. If it is denied, there will be left then only 
the question as to the sufficiency of the evidence as 
to damages. So I would offhand think that perhaps 
it would be better to present the motion first. 

Mr. Cullinan: Yes, your Honor. 

Mr. Rothert: In the nature of a reserved motion 
to dismiss at the end of the plaintiff’s case? 

The Court: That’s right, because you recall 
that—— 

Mr. Rothert: Yes, I do recall, that was re- 
served. 

The Court: I told him to present his evidence. 

Because the legal questions as to the plaintiff’s 
case, exclusive of the question of damages, which is 
a mixed question of law and faet—— 

Mr. Rothert: That’s right. 

The Court: Aside from that the main question 
of Jaw arises on the motion to dismiss. 

Mr. Rothert: As I understand it, the motion to 
dismiss at the end of the plaintiff’s case considers 
the facts with the deductions and inferences most 
favorable to the plaintiff. The very brief discussion 
on that motion held this morning wasn’t on that 
assumption from the facts, but [518] 

The Court: There really is no great dispute of 
facts in this case on the main issues. There is a 
variety of viewpoints on the testimony as to what 
was said in the meetings from which the relation- 


ship or agreement of the parties was said to have 
erown or emerged. But aside from that, there isn’t. 
any evreat factual issue here—a lot of collateral 
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matters that go to the heart of the matter as to 
what was the understanding of the parties. 

Mr. Cullinan: I think the practical and ex- 
peditious way to handle the presentation would be 
for me under the discussion here to withdraw the 
motion and just 

The Court: Submit the case? 

Mr. Cullinan: Submit the case, because we 
have 

The Court: We have some questions—— 

Mr. Cullinan: There is going to be factual dis- 
cussion as well as legal discussion. 

The Court: J think perhaps you are right. You 
write the opening memorandum. 

Mr. Rothert: Yes, your Honor. 

The Court: And treat it as if the case were sub- 
mitted. If the case is decided in favor of the de- 
fendant, we will say, it doesn’t make much dif- 
ference whether it is on a motion to dismiss after 
all the evidence is in or whether it is on the merits. 

Mr. Rothert: On the submission, yes. [519] 

The Court: It is not going to make any dif- 
ference. So I guess you had better take it in the 
ordinary way. 

Mr. Rothert: All right. 

The Court: But I think the main question is as 
I have said on—— 

Mr. Rothert: I have understood your Honor’s 
comments on it. I think it is helpful to both at- 
torneys in the preparation of the memoranda. 

In presenting the opening memorandum for the 
plaintiff I would ordinarily consider the legal 
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points that were already argued in the motion to 
dismiss on the pleadings, and I see only one other 
legal point has been raised today and that is, that 
in addition to the lack of written contract, it is 
now contended that there must also be written 
authority through Mr. Flynn. 

The Court: That is right; that is an additional 
point. 

Mr. Rothert: That is the only one I recognize 
as a new point. 

The Court: On the allegations of the complaint 
I feel that Judge Harris’ decision was correct in 
denying the motion, and now there is a question as 
to whether or not the evidence presented is suf- 
ficient of course to sustain contention of the 
estoppel. 

Mr. Rothert: I understand that, ves, vour 
Honor. 

The Court: I think you should present it. [520] 

Mr. Rothert: How much time may I have to 
present the opening? 

The Court: What do you say, ten days—ten, ten 
and five, or something like that? 

Mr. Rothert: Yes, that will be satisfactory with 
me. 

The Court: Will that be all right with you, 
counsel ? 

Mr. Cullinan: JI am just trying to figure when 
Christmas comes. 

The Court: TI was looking at the calendar, too. 

Mr. Rothert: Twenty davs from now is the 22nd. 
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The Court: Well, I think maybe you might take 
15 days, and then if you take 15 days to reply 

Mr. Cullinan: Fine. 

The Court: You won’t have to work over the 
Christmas period, then. 

Mr. Rothert: Fifteen, fifteen and—— 

The Court: What? 

Mr. Rothert: One week, seven days? 

The Court: Fifteen, fifteen and ten. 

Mr. Rothert: That is adequate, yes, your Honor. 

The Court: Is that all right? 

Mr. Cullinan: Yes, vour Honor. 

The Court: Also I would suggest in the in- 
terval, as vou approach the Christmas season you 
might go outside and buy each other a cup of coffee 
and maybe you might have a little discussion among 
vourselves about this case. [521] 
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